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Binder: Strip Mining, the West and the Nation

University of Wyoming
College of Law

LAND ano WATER
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With the anticipated development of western coal lands, much
attention has been directed at the existing patterns of strip mining
regulation. Focusing upon the particular problem of reclamation, Pro-
fessor Binder analyzes the sufficiency of applicable state and federal
regulations. It is the author’s thesis that federal regulation of strip min-
ing, applicable to all coal lands, is needed for adequate regulation.

STRIP MINING, THE WEST
AND THE NATION

Denis Binder*

“Briefly put, a region best known for its abundant
wildlife and fish, and for its beautiful scenery, a

region isolated from urban America, sparsely pop-
ulated and virtually unindustrialized, will be con-
verted into a major industrial complex.”
Sierra Club v. Morton, 514 F.2d
856,880 (D.C. Cir. 1975)

The 1973-74 Arab Oil Embargo dramatically brought to
the nation’s attention our developing energy shortfalls. As
a result President Nixon promulgated Project Independence,
which is designed to make this country self-sufficient in its
energy needs by 1980. Whether or not this goal is attain-
able is uncertain, and remains the subject of widespread
doubt.*

Copyright® 1977 by the University of Wyoming.
*Associate Professor of Law, University of Puget Sound, J.D. 1970, Uni-
versity of San Francisco, LL. M. 1971, S.J.D. 1973, University of Michigan.
Member, California Bar.

1. Sclho:’z;r, Our Blurred Energy Blueprint, Wall Street J., Nov. 8, 1974, at 10,
col. 3,
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One of the underpinnings of Project Independence is ac-
celerated development of our coal supplies.? Coal is the one
fuel which this country possesses in great quantity. An esti-
mated three trillion recoverable tons of coal lie in this
country. By way of comparison, we currently mine about
600 million tons a year.> Coal would be used not only as a
basic fuel source, as in fossil fuel plants, but also as the feed-
stock in producing synthetic natural gas and oil.* Experts
have estimated the nation’s output of coal could double to
1.2 billion tons by 1980 and triple by 1985. Strip mining
could be expanded by 1985 to a billion tons up from 300 mil-
lion and deep mining to 800 million tons, also up from 300
million.®

For a number of reasons much of the increase in strip
mining is expected to occur in the Western coal fields,® where
it is already rapidly expanding.” Strict requirements are

2. The estimated coal reserves of the U.S. as of January 1, 1972 equaled 3.224
billion tons, or about 1/56 of the world total. In terms of energy content,
these coal reserves exceeded the combined domestic reserves of petroleum,
natural gas, shale oil and bituminous sandstone. Averett, Coal, in UNITED
?'11‘3'71?)5 MiINERAL RESOURCES (U.S. Geol. Survey Prof. Paper 820) 133

8. Coal production in 1974 totaled 540 million tons. Domestic consumption was
551 million tons, of which 64% was used to generate electricity. The Fed-
eral Energy Administration estimates coal consumption will total 692.5
million tons by 1980, of which 88.5% will be for generating electricity.
House COMM. ON INTERIOR AND INSULAR AFFAIRS, 94th Cong., 1st Sess,
REPT. OF THE HOUSE COMM. ON INTERIOR AND INSULAR AFFAIRS TO ACCOM-
PANY H.R. 25, 563 (1975) [hereinafter sited SURFACE MINING REPORT].

4. Major proposals exist for coal-gasification plants in North Dakota. Mercer
County is receiving attention by the Michigan-Wisconsin Pipeline Company.
Franklin, What Price Coal? N.Y. Times magazine, Sept. 29, 1972, at 26, 96.

5. McElheny, Coal Experts Say Output Could Be Doubled by 1980, New York
Times, Jan. 6, 1974, at 52, col. 3.

6. See Bus. Week, May 11, 1974, at 184, 136.

7. The West produced 10% of the nation’s coal in 1974. WESTERN STATES
NUCLEAR BOARD, WESTERN STATES ENERGY RESOURCE DEVELOPMENT: UPDATE
1976 42 (1976).

For example, Montana is expected to produce 27 million tons of coal in
1975, up from 14.5 million in 1974. Denver Post, Aug. 1, 1974, at 22, col. 3.
About 7 million tons were produced in 1971. Production may reach 41
million tons by 1980. With extensive development Montana, North Dakota
and Wyoming could annually produce 960 million tons of coal by the year
2000. Denver Post, May 5, 1974, at 38, col. 4. Wyoming yielded 14.1 million
tons in 1973, Montana, 10.4; and New Mexico, 9.0 in 1973. Eight states
were above Wyoming. N.Y. Times, Sept. 1, 1974, at § 3, p.b col. &.” One
projection calls for 188,482 acres in the West to be disturbed by strip min-

- ing-between-1972-and 2000, compared to- 20,700-acres disturbed t0..1972. See

Table 3-7 of NATIONAL ACADEMY OF SCIENCES, REHABILITATION POTENTIAL
OF WESTERN Co0AL LANDS (A Report to the Energy Policy Project of the
Ford Foundation) 34 (1974) [hereinafter cited as NATIONAL ACADEMY OF
ScIENCES REPORT]. Production in Wyoming from the 1980’s to the year 2000
could reach 200 million tons per year. MINERAL DIVISION OF THE STATE
DEPT. OF ECONOMIC PLANNING & DEVELOPMENT, WYOMING MINERAL YEAR-
BOOK 8 (1975). .
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being placed on the sulphur intake and emission of power
plants to control air pollution. Much of the presently mined
eastern coal is high sulphur whereas a substantial percentage
of western coal is low sulphur. The coal fields in the North-
ern Great Plains and the Rocky Mountain Province® contain
90 percent of the strippable low sulphur reserves of the
United States; 42 percent of the low sulphur coal reserves are
in Wyoming.® The primary reason for the boom in western
coal, though, is economic. Whereas in the East coal com-
panies are willing to strip away 150 feet of overburden to
get at a three or four foot thick seam, western strippers can
frequently dig down less than 100 feet to recover seams up to
100 feet thick.” For example, 30 billion tons of coal are con-
sidered economically retrievable in Montana under existing
standards of surface extraction technology. The coal lies in
seams up to 87 feet thick with overburdens ranging from a
few feet to 150 feet deep. The costs of recovery are therefore
substantially less than in the East.

It is also much easier to acquire large tracts of land for
mineral recovery in the West because of the large holdings
of the federal government, railroads and Indians. In addi-
tion to land owned completely by the government, it retained

8. Most of the attention today is focused on the coal resources of the Northern
Great Plains. Although many seem to refer to this geographic region as
the West when discussing coal development, the Northern Great Plains
isa major but by no means the sole region in the West where coal develop-
ment is occurring. The Northern Great Plains covers a region 350 miles
North to South, 450 miles East to West in the Dakotas, Montana and
Wyoming.

9. The coal fields in the Northern Great Plains and the Rocky Mountains
Province contain 90 percent of the strippable low sulphur reserves of the
United States. Forty-two percent of the low sulphur coal reserves are in
Wyoming. U.S. BUREAU OF MINES, STRIPPABLE RESERVES OF BITUMINOUS
((]i)éu. AND LiGNITE IN THE UN.ITED STATES (Info. Circular No. 8531) 21

71).

160 billion tons of coal lies within 1,000 feet of the surface in.the
Northern Great Plains. 80.2 billion tons of these are surface minable;
which represents 37% of the nation’s surface minable coal. NORTHERN
GREAT PLAINS RESOURCE PROGRAM, EFFECTS OF COAL DEVELOPMENT IN THE
NORTHERN GREAT PLAINS 1 (1975) [hereinafter referred to as RESOURCES
PROGRAM].

Wyoming has an estimated 546 billion tons of coal lying within 6000
feet of the surface. 121.5 hillion tons are within 3,000 feet of the surface.
U.S. BUREAU oF MINES, STRIPPABLE COAL RESERVES oF WyoMmING (Info.
Circular No. 8538) 1-2 (1971). 19 billion tons lie within 150 feet of the
surface, Glass, State Reports: - Wyoming in 78 CoaL AGE 186, 196 (Western
Coal Ed. 1978).

10, For example, the Wyodak mine near Gillette has a 71’ thick coal bed lying
under only 30’ of overburden.
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the mineral rights on 60 million acres it homesteaded to set-
tlers.* Consequently, long term contracts can be signed with
single operators in the West who in turn can mine on vast
acreage. On the other hand, land and mineral rights in the
East are usually widely dispersed in small parcels.

In addition, mineworkers in the East are usually mem-
bers of the United Mine Workers, which is considered highly
“militant” by coal companies and utilities. Labor tranquility
in the mines is non-existent.'? Furthermore, the UMW re-
ceives a royalty of $2.00 per ton mined by its members for
its welfare fund. In the West, however, most of the coal
miners are either not union members or belong to unions other
than the UMW.

Finally, the large seams in the West make the cost of rec-
lamation substantially less than in the East. For example,
even at $4,000 per acre, reclamation costs average out to
$ .20 per ton*®* versus $ .50 per ton mined in the East at a
reclamation cost of $1,000 per acre.

All in all, western coal generally costs 3 to 5 dollars a
ton to mine versus 9 to 14 dollars in the East.'* Even con-
sidering the high cost of rail and barge transportation to
the East and the low energy content of western coal, it has
become not only competitive but highly desirable in many
Midwest and Southern markets where it was formerly de-
spised.

The purpose of this article is to evaluate the existing
patterns of strip mining regulation, with a critical look at
the special reclamation problems of the West. This article

11. In the portions of Montana, North Dakota and Wyoming included in a
recent study, the Federal Government controls 29 percent of the total
mineral estate acreage. The government reserved mineral rights to those
acres with a known coal reserve, and thus controls an estimated 60 percent
of the total coal resource in the area, or about 96 billion tons of the coal
reserve. RESOURCES PROGRAM, supra note 9, at 8.

For the proper historical and legal perspective of the severed mineral
rights controvrsy, see Mall, Federal Mineral Reservations, 10 LAND &
WATER L. REv. 1 (1975).

12, See, e.g., U.S. Steel Corp. v. United Mine Workers of America, 526 F.2d 377
(5th Cir. 1976).

13. McDowell, The Shootout Over Western Coal, supra note 7, at col. b.

14, Bus. Week, supra note 6, at 136.

https://scholarship.law.uwyo.edu/land_water/vol12/iss1/1
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will first take a socio-ecological look at the problem, dove-
tailing the known scientific, empirical facts of western
mining practices with the legal system that has evolved to
minimize these impacts. Proceeding from the identification
of the reclamation problems with which an adequate regula-
tory system must deal, this article will examine the suf-
ficiency of specific regulatory systems of the western states.

It is the thesis of this article that the present regulatory
system is inadequate. Given the shortcomings of many state
regulatory systems and the national need to preserve the
ecological integrity of the western region it is contended
that only strong federal regulation of all coal development,
either on federal or nonfederal land, will solve the problem.
Consequently, we will look at vetoed H.R. 25 which attempted
to establish federal regulation of all coal lands and which will
most likely serve as a model for future legislation. Also, we
will examine the recently promulgated EMARS system which
has applied the principles of H.R. 25 to the leasing of federal
coal lands.

As a caveat to readers, this writer wishes to make clear
that he has long opposed strip mining in situations where
reclamation is either impossible or not otherwise contem-
plated.’”

STRIP MINING PRACTICES AND RECLAMATION PROBLEMS

General

Coal is mined either in the traditional method of under-
ground shafts, or by stripping away layers of overburden
to get at coal seams. The latter is variously referred to as
strip mining, surface mining or open cut mining. It cur-
rently accounts for about 50 percent of the coal mined.*
Two hundred fifty acres per day are strip mined in this
country. The total area stripped so far is as large as Dela-
ware, and growing fast.

15. Binder, A Novel Approack to Reasonable Regulation of Sirip Mining, 84 U.
Prrr. L. Rev. 339 (1973).

16. 52% of the 1974 coal production was by strip mining, up from 49% in 1973.
SURFACE MINING REPORT, supra note 3, at 56.

Published by Law Archive of Wyoming Scholarship, 1977
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Strip mining has undergone exhaustive analysis in re-
cent years, perhaps ad nauseam.” Strip mining in the Mid-
west and Appalachia has been extensively documented. Only
a cursory review is needed here.

There are in fact three forms of strip mining: area min-
ing, contour mining and auger mining. Area mining occurs
on relatively flat surfaces. Essentially a series of parallel
cuts are made with the spoils matter from each cut being de-
posited in the proceeding cut. If no reclamation is per-
formed, the surface looks like a giant washboard from the
air. Contour mining occurs in mountainous areas where
coal seams run along the sides of hills. The overburden above
a seam is removed until further cutting is economically im-
practical. The resulting cut can be viewed as a triangle cut
out of a hill. From a distance it looks like a road, (or series
of parallel roads if successive cuts have been made) running
around the side of a hill. Augers are used to get at any re-
maining coal that contour mining cannot economically reach.
Augers are giant drills that can bore up to 20 feet back in a
hill. Occasionally, entire hilltops are removed to get at coal
seams.

Strip mining is a comparatively inexpensive method of
mining coal. Few workers are needed, and the safety record
is better than for deep mining. In addition, surface workers
do not contract black lung disease.. Strip mining can recover
coal from seams otherwise economically unrecoverable.

But strip mining also encompasses tremendous environ-
mental problems. Appalachian soil, especially near coal
seams, contains pyritic materials. Sulphuriec acid and “yel-
low boy” (iron sulfate) will form if these materials are ex-
posed to air and water. Unless the toxic materials are buried,
acid water can leach out for decades. Acid mine waters pol-
lute waterways, kill fish and vegetation, contaminate poten-
tial drinking water, and even prevent recreational uses of

17. See generclly Binder, A Novel Approach to Reasonable Regulation of Strip
Mining, supra note 15; Reitze, Old King Coal and the Merry Rapists of
Appalachia, 22 CASE W. REs. L. REv. 650 (1971); and the U.S. DEpT. OF
INTERIOR, SURFACE MINING AND OUR ENVIRONMENT (1967).

https://scholarship.law.uwyo.edu/land_water/vol12/iss1/1
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waterways in many areas. The problems are heightened by
the high precipitation levels in Appalachia, which frequently
reach 60 inches a year. Severe sedimentation and erosion
problems arise. Farm lands can be rendered unusable and
natural reclamation prevented because the topsoil is either
buried or washed away. The high walls left by contour
mining can cut off animal trails, cause landslides and ero-
sion.

The environmental problems of area mining can be pre-
vented through full and rigorous reclamation techniques in
the Midwest and East. Successful efforts are also being
made in curbing the problems created by contour and auger
mining.'®

Reclamation Problems

1. Land

Successful reclamation techniques have been developed
in much of Appalachia. But in the West new techniques must
be developed because of the endemic differences between the
western and other coal regions. While the East is a wet,
highly fertile area, the western fields lie under semi-arid
lands. A fragile ecosystem has developed and gently nour-
ished over centuries. Natural vegetation is so sparse that
it may take 20 to 30 acres to sustain a single cow.’® The
least tampering may destroy it. The remains of the Oregon
Trail are highly visible evidence of the fragile western
ecology. Indeed, no completely successful reclamation has

18. For example, under the box cut method the operator makes his first cut
well above the coal outcropping. He temporarily stacks the overburden on
a prepared bench above the outcrop while he removes the coal from the
cut. When this step is completed, he fills the cut with the original over-
burden, then he makes another cut to the same slope further down the slope.
The overburden from this cut is stacked on top of the first cut. When all
the coal exposed by this cut has been removed, the overburden is returned
to t}lle trench. The finished effect is a hillside with no overburden on the
outslope.

19. Hill, Environmental Chief Cautions on ‘Panic’ for ‘Short Term Energy
Gains,’ N.Y. Times, July 14, 1974 at 20, col. 5; and Kneeland, To Strip
Ranches for Coal Supplies: A Difficult Choice, N.Y. Times, Feb. 18, 1974,
at 27, col. 1, and at 42, col. 1.

Published by Law Archive of Wyoming Scholarship, 1977
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yet been performed on western coal lands, aside from certain
intensive research efforts.”

In the Rocky Mountain Prairie Region, the air, land
and water resources are highly intertwined. The top soil,
frequently only a few inches thick, is the result of a weath-
ering process spread over a period of thousands of years. It
is rich in organic matter and nutrients and has a proper
water holding capacity. Without protective vegetation, rain
water runs off and erodes the thin topsoil, and wind will
scatter it. Erosion rates on western range lands are among
the highest in the nation for upland areas not under cultiva-
tion due to insufficient moisture for a protective vegetal
cover.?* Because of the difficult conditions, and risks of
flash-flooding, natural vegetation cannot be relied upon.

A University of Montana study concluded reclamation
is possible in most sections of the state, but that several dec-
ades of revegetation would be required before it could be de-
termined whether the attempted reclamation could sucess-
fully withstand climatic fluctuations.*

A germinal study by the National Academy of Sciences
highlights the problems of reclamation in the West. In gen-
eral, areas receiving 10 inches or more of annual rainfall
could easily be rehabilitated, provided evapo-transpiration is
not excessive, landscapes are properly shaped, and demon-
strably successful techniques are used. Drier areas can
probably be reclaimed only with major, sustained inputs of
water, fertilizer and management. Success has been limited
in these drier areas, and rehabilitation may take decades or
even centuries.”

Vegetation should be introduced that would sustain the
former animal life, and the land transformed into its former

20. Very little if any land in the Northern Great Plains has been revegetated
for sufficient time or with a sufficient variety of species to determine po-
tential success in establishing a permanent ecosystem that will sustain
grazing or higher uses,

21. NATIONAL ACADEMY OF SCIENCES REPORT, supra note 7, at 88.

22, Note, Section 1. Land Quality: The Regulatwn of Surface Mining Recla-
mation in Wyoming. 9 LAND & WATER L. REv. 97, 104-6 (1974).

23. NATIONAL ACADEMY OF SCIENCES REPORT, supra ‘note 7, at 2.

https://scholarship.law.uwyo.edu/land_water/vol12/iss1/1
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image to provide sheltered habitats. Grading the land to a
flat topography will not facilitate animal life. Restoring the
land to its former contour will also improve aesthetics and
aid in erosion control. Current attempts at revegetation
incorporate four procedures to hasten sustainable revegeta-
tion on mine spoils: speils segregation, surface manipulation
of the graded and shaded spoils, addition of top soil, and
seeding.”*

Precipitation levels in the upper great plains are often
low. The average rainfall in western coal areas average
less than 16 inches annually—4 or 1/ of that in Appalachia.*
For example, the average rainfall in western North Dakota
is 12-16 inches a year.”® In eastern Montana the annual
precipitation averages 12.5 inches, of which about a quarter
is snow.” Snowfall is not a reliable source of moisture for
revegetation because it can be blown about before melting.
If it turns to ice, much of this precipitation will evaporate
before the bottom melts.

Even the average precipitation figures are deceptive.
Droughts are common in these lands, and annual precipita-
tion is more often below the average than above it.>®* Pre-
cipitation frequently comes as high intensity, short duration
storms or as snowfall when plants are dormant. Warm dry
summers frequently alternate with cold vigorous winters.
Only hardy organisms can tolerate the extremes.

In addition, a hard driving wind, unimpeded by dense
vegetation, sweeps across the land, driving sand and soil
particles into tender plants and drying the soil. Premature
grazing will defeat reclamation by destroying plants before
sustained growth is achieved.

24, Id. at 60.

25. Sterba, Reclamation Plan for Strip-Mined Lands Stirs Debate, N.Y, Times,
July 8, 1974, at 39, col. 4.

26. Id. at 41, col. 7.

27. Hearing on H.R. 3 Before the Subcomm. on the Env. and the Subcomm. on
Mines and Mining of the House Comm. on Interior and Insular Affairs,
93d Cong., 1st Sess., ser. 93-11, pt. 2, at 1571 (1973).

28. NATIONAL ACADEMY OF SCIENCES REPORT, supra mnote 7, at 42. A 1941
study showed that out of 37 years, one had been humid, one moist subhumid,
25 semiarid, and five arid. RESOURCES PROGRAM, supra note 9, at 45.

Published by Law Archive of Wyoming Scholarship, 1977
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Another problem is encountered with potential reclama-
tion in the West. Whereas the eastern mine regions fre-
quently contain pyritic materials, there is a high salt content
in many western soilbanks, even the topsoil can be slightly
to moderately salty. Extensive studies around the Decker
Mine in Montana have shown only limited success in revegeta-
tion attempts to date because of salty spoils and low annual
precipitation. The salts, such as sodium, retard plant growth.
Gypsum is frequently used to leach the sodium out of the
soil but it may be impossible to do so if less than 10 inches
of rain falls annually.

One critical factor in successful reclamation is thus the
trapping of precipitation. Research has shown that fertilizer
will not help if there is insufficient moisture. Not only is
there low vegetation levels, but also the soil frequently has a
low capacity for holding moisture. Moisture may be trapped
several ways, such as by proper soil drainage design, and
the reduction of long, uninterrupted gradients of mine spoils
terrain.?® A porous, absorbent layer of segregated materials
can be placed on the surface of the spoils to trap and store
precipitation. Mulching with organic mulches will reduce
evaporation and erosion and thus increase moisture infiltra-
tion. Topsoil must be at least 4 to 6 inches thick and overlay
a moisture holding subsoil of at least 18 to 24 inches thick to
store water for plant growth during dry periods. Because
of precipitation variations, some form of temporary, sup-
plementary irrigation should be planned as “insurance.” In
areas with little rainfall revegetation is virtually impossible
without irrigation.

Because eastern reclamation techniques are inadequate
in the West, and large scale mining and reclamation is only be-
ginning in the West, western reclamation research is basically
in the germinal stage. One of the major obstacles to success-
ful western reclamation is the lack of empirical knowledge.
Not only has little research been undertaken so far, but hy-

29, NATIONAL ACADEMY OF SCIENCES REPORT, supra note 7, at 62. See also,
Hodder, Surface Mined Land Reclamation Research in Eastern Montana, in
SELECTED PAPERS AND REMARKS FROM THE RESEARCH AND APPLIED TECH-
NOLOGY SYMPOSIUM ON MINERAL-LAND RECLAMATION 65, 68-9 (1973).

https://scholarship.law.uwyo.edu/land_water/vol12/iss1/1
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drologic effects are not fully known, and precipitation records
are lacking for most existing and proposed mine sites. Con-
sequently, areas meeting the 10 inch rainfall guideline cannot
presently be mapped.** What is known is that the potential
for rehabilitating disturbed western land is extremely site
specific.®

It should also be noted that the 10 inch guideline is just
that. In a subsequent interview, Dean Thaddeus Box of the
University of Utah, who headed the National Academy of
Sciences study team, emphasized that some areas receiving
less than 10 inches are highly reclaimable while others with
20 inches cannot be.?? Therefore, the amount of rainfall is
a highly critical variable, but it is not the only one.

Finally, the study concluded that most state laws in the
West do not provide for adequate planning, monitoring,
enforcement and financing of rehabilitation. The state
agencies involved are generally understaffed.”® For example,
North Dakota first received state funds for a full time in-
spector in 1973.**

2. Cumulative Impact of Development

Although this article concentrates on the legal-reclama-
tion issues of strip mining in the arid West, it must be noted
that underlying these issues is the very real concern, so often
involved in environmental cases, of the quality of life. Aside
from the popularity of Colorado, and especially Denver, in
recent years, the Northern Great Plains and Rocky Mountain
region is sparsely populated with ranching as the major in-

30. NATIONAL ACADEMY OF SCIENCES REPORT, supra note 7, at 29.

31. RESOURCES PROGRAM, supre note 9, at 29.

32. Denver Post, July 21, 1974, at 41, col. 2.

33. NATIONAL ACADEMY OF SCIENCES REPORT, supra note 7, at 98.

84, For an account of the funding dfificulties, see Hagen, North Dakota’s
Surface Mining and Reclamation Law: Will Our Wealth Make Us Poor?
50 N.D.L.REv. 437, 44143 (1974). Harris Sherman, director of Colorado’s
Department of Natural Resources, has testified that the staff assigned to
enforce the state’s mine reclamation law is so small and overworked as to
make these laws essentially meaningless over most of the state. In addition,
virtually no monitoring or enforcement of reclamation plans has been done
in the past two years. Denver Post, Nov. 14, 1975, at 2, cols. 3-5.

Published by Law Archive of Wyoming Scholarship, 1977
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dustry.®® For example, in 1970, Wyoming had 332,000 people
and 1.4 million cattle,*® The family farm is the sum total
of the stability of South Dakota’s economy.

The broad energy development projects proposed for this
region threaten to radically change the existing life style.*”
For example, although preliminary plans may never crystal-
ize into concrete proposals, the potential for turning eastern
Montana into a major coal-based industrial area exists. The
Northern Plains Resources Council has identified at least 18
companies attempting to put together coal-water packages at
the present time and 28 other actively seeking either water or
coal resources. A report indentifies the various companies
whose actions indicate serious interest in building power
plants or synthetic fuel plants in Montana.*®

A recent NEPA Statement best states the anticipated
change:

In sum, the culture and way of life of persons
in the impacted areas of the [Northern Great

35. Seventy percent of the land is pasture and range. 26% is cultivated for
wheat, barley, flax, rye, oats, corn, alfalfa and sugar beets, within the
major agricultural products being wheat and “meat.” A little less than
one-twelfth of the nation’s wheat was produced in the Northern Great
Plains in 1971. RESOURCES PROGRAM, supra note 9, at 45,

36. The 1970 Census shows the following population figures: Colorado (2,207,
259), Utah (1,059,273), New Mexico (1,016.000), Montana (694,409), South
Dakota (666,257), North Dakota (617,761) and Wyoming (332,416). THE
OFFICIAL ASSOCIATED PRESS ALMANAC 141 (1973).

37. Time, August 5, 1974, at 62.

38. See NORTHERN PLAINS RESOURCE COUNCIL, ENERGY COMPANIES ACTIVE IN
MoNTANA (1975). Although strip mining is the focus of the present article,
large scale shale oil, coal conversion and electric power plants are envi-
sioned for the region. For example, the Interior Department forecasts 36
coal gasification plants will be in operation by 1985. Denver Post, May 19,
1974, at 31, col. 1. One study prepared for the state of Wyoming forecasts
that within 50 years, the state will have 10 synthetic petroleum liquid
plants, 10 gasification plants, seven carbonization plants, 34 electric power
plants and 60 coal mines. Bus. Week, Dec. 11, 1971, at 93.

Precise estimates in predicting socio-ecological impacts are impossible
because of all the uncertainties inherent in predicting the future. The
Federation of Rocky Mountain States estimates 450 to 600 thousand persons
may enter the region over the next ten years as a result of the increased
mining activity. About 300,000 would be attracted by expanded coal pro-
duction and 150,000 by expanded uranium mining., The other 150,000 are
dependent upon development of the oil shale industry. FEDERATION oOF
ROCKY MOUNTAIN STATES, ENERGY DEVELOPMENT IN THE ROCKY MOUNTAIN
REGION: GoALs AND CONCERNS 29 (1975). One rule of thumb is that each
3,000 MW power plant will mean a new town of 15,000 people. Wynkoop,
Southwest Energy Drive Accelerates, Centers in Utah, Denver Post, June
22, 1975, at 24, col. 1,
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Plains] will likely shift from the agrarian-focused
way of life which now exists to a larger, more ur-
banized way of life with all the advantages and dis-
advantages which that will entail. Some of the
changes would likely come about without the energy
development activities, but at a very much slower
pace—over decades instead of in a few years—
while others may not have occurred at all.*®

The North Central Power Study estimated an additional
million people could go to the area, which equals the present
combined population of Montana and Wyoming. Some
areas, such as Rifle, Colorado,*® Rock Springs** and Gillette,**
Wyoming and Colstrip,** Montana are already feeling the
strain.**

The Federation of Rocky Mountain States has prepared
a scenario for a hypothetical “Resource City” based upon
conditions actually existing in the energy boom towns of the
West.** Resource City’s population has more than doubled
since 1970. Teachers and classrooms are scarce. Despite
good wages and ample job opportunities, job turnover is 15
percent per annum because of poor living conditions. Crime
and welfare recipients have quadrupled.

39. RESOURCES PROGRAM, supra note 9, at 150.

40. 82,000 people presently reside in the three county shale oil region surround-
ing Rifle, including 2,290 in Rifle, which could swell to 20,000 over the next
15 years while the three counties experience an influx of 281,000 people.
Sterba, Oil Shale Rush Altering a Colorado Town, N.Y. Times, June 14,
1974, at 13, cols. 3-4.

41. Rock Springs is expected to increase dramatically. It has already experi-
enced a hoom because of the influx of 5,000 workers to construct the mine-
mouth Jim Bridger Power plant and work in a newly discovered oil field.
Classrooms are jammed, traffic clogged, mobile home sales booming and
crime rising. Time, Aug. 5, 1974, at 62.

42. 2,191 people resided in Gillette in 1950, 3,580 in 1960 and 7,194 in 1970, the
peak year of an oil boom. The coal boom is expected to bring in 25,000
new people by 1978. Sterba, Town Scarred by 0il Boom Waits Apprehen-
sively for Miners, N.Y. Times, April 11, 1974, at 37, col. 1.

43. Colstrip jumped from 200 people in 1972 to 3,000 today. Denver Post, Nov.
6, 1974 at 20AA, col. 1. Nearby Forsyth grew from 2,000 to 2,700 in two
years to accommodate the overflow. The new city-county planner stated:
“I’m not sure the industrial impact would be so bad, but it's the people
impact.” Kneeland, To Strip Ranch for Coal Supplies: A Difficult Choice,
N.Y. Times, Feb. 18, 1974, at 27, col. 1., and at 42, col. 1.

44, Just by way of illustration, an environmental impact statement for a three-
million ton-a-year strip mine in Moffat County, Colorado projects em-
ployment of 186 persons, and a 1,500 person increase in the area’s popu-
lation. Denver Post, Sept. 1, 1974, at 59, col. 1

45. FEDERATION OF ROCKY MOUNTAIN STATES, INC., RESOURCE CITY: ROCKY
MouNTAINS (1974).
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Good housing is impossible to find. Over 35 percent of
the population live in house trailers and tents are common.
Trailer rentals approach $85 per week while some motel
rooms are rented in eight hour shifts. Traffie has increased
fivefold, jamming streets and parking lots. Local medical
facilities are grossly inadequate. The mental-health clinic’s
caseload has increased 1,000 percent. The air and water
have become heavily polluted while hunting and fishing op-
portunities have decreased. Recreational outlets are few.

One important quantitative factor is that the land dis-
turbed for related needs, such as roads, railroad tracks, trans-
mission lines, housing and public services may far exceed
the land actually mined.*® These disturbances tend to be per-
manent. In addition, these developments will generally clus-
ter on a carefully selected basis because of the investments re-
quired for such needed services as railroad tracks.*” Con-
sequently, the cumulative effect of these projects is greatly
magnified.*

The weight already felt by the qualitative impacts is
arousing reactions. Local sentiment is mounting against

46. For example, in the NEPA Statement on the prototype oil shale leasing
program, the Interior Department estimated that for a 1-million-barrell-
per-day level of production, the total surface area to be affected would
approximate 50,000 acres without backfilling, or about 35,000 acres if
backfilling techniques were employed. An additional 15,000 to 20,000 acres
would be required for urban development, and the utility rights-of-way
would need probably less than 10,000 acres total. U.S. DEPT. OF THE IN-
TERIOR, I FINAL ENVIRONMENT STATEMENT FOR THE PROTOTYPE OIL SHALE
LeAsSING ProGgraM III-23 (1973).

47. For example, the Burlington Northern and Chicago and North Western
railroads have filed a joint plan to construct a 113 mile branch line between
Gillette and Douglas, Wyoming. 2,400 acres would be used for the railroad
corridor. By 1990 an estimated 2,700 person increase in population will
occur because of railroad construction within the Eastern Powder River
Coal Basin in Wyoming. “A major secondary impact resulting from rail-
road construction within the Eastern Powder River Coal Basin is develop-
ment and mining of the vast coal reserves.” U.S. DEPT. OF THE INTERIOR,
III FINAL ENVIRONMENTAL IMPACT STATEMENT: EASTERN POWDER RIVER
CoAL BASIN oF WYOMING II-85 to 86 (1974) [hereinafter cited as EASTERN
PowbDErR RIVER NEPA STATEMENT].

An example of a major development spurred way beyond the mining
area is a proposal by Texas Gas Transmission Company to build a second
major rail-to-barge coal-transfer facility in the St. Louis area. It would
be built on a 70-acre site, and could handle up to 10 million tons of coal
annually. Wall Street J., March 12, 1975, at 4, col. 4 (Midwest Ed.).

48. For example, one study estimates that the population in Campbell County,
‘Wyoming could increase 500% or 64,000 people by the year 2000 as opposed
to only 149 increase in Niobrara County, its neighbor to the southeast.
Impacts will be felt in only a few key locations, and not spread evenly
over the area. RESOURCES PROGRAM, supre note 9, at 122-23,
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further development.*® The Montana Board of Natural Re-
sources has recommended that the state deny additional per-
mits for mine-mouth power plants, thereby not becoming the
boiler-room of the nation. A final decision on the proposed
1400 MW expansion of the Colstrip power facilities is pend-
ing.®°

The Northern Great Plains Resources Program Staff
has circulated a study entitled Effects of Coal Development
In The Northern Great Plains.®® This report considers the
cumulative, soccietal impacts of coal development in the re-
gion,*® recognizes the displacement that will occur, and that:

Although each community must assess its own
special problems it is doubtful if many of the local-
ities in the . .. [Northern Great Plains] are really
prepared or capable of accomplishing the task with-
out planning and legislative assistance.®

Another report recognizes the underlying issue at stake in
the West.

Perhaps the deepest concerns are for the possibility
of disruption of the stable economic and social pat-
terns of the Northern Great Plains. Both urban
and rural residents are worried about the ability of
their communities to absorb the anticipated labor
force and the new families that will accompany coal
development.®*

49. See, Franklin, Coal Strip Mining in the West Facing Obstacles, N.Y. Times,
March 24, 1975, at 20, col. 3.

50. In its final environmental impact statement on Colstrip 3 and 4, the Mon-
tana Department of Natural Resources noted that the proposed 1400 MW
facility operating at 80% annual load, with 99.5% particulate removal and
409 SO, removal, would still emit 2,500 tons of particulates and 67,000
tons of SO, per year, which levels were unacceptable to the Department.
ENERGY PLANNING DIVISION OF THE MONTANA DEPT, OF NATURAL RESOURCES
AND CONSERVATION, FINAL ENVIRONMENTAL IMPACT STATEMENT ON COLSTRIP
ELECTRIC GENERATING UNITS 3 & 4, 500 KrLovoLT TRANSMISSION LINE AND
ASSOCIATED FACILITIES 5 (1975). The Department then stated: “Allowing
conversion facilities for all means Montana could become a boiler room for
the nation . . . .” Id. at 10.

61. RESOURCES PRrOGRAM, supre note 9, at 117.

52. One problem with NEPA statements in the past is that they frequently
skimmed over the secondary developmental impacts, such as consequntial
population and industrial development. See, e.g., Environmental Defense
Fund v. Corp of Engineers, 492 F.2d 1123, 1135-38 (bth Cir. 1974) and
Duck River Preservation Ass’n v. TVA, 6 ERC 1789 (E.D. Tenn. 1974).

53. REsSOURCES PROGRAM, supra note 9.

54. I EASTERN PowpER RIVER NEPA STATEMENT, supra note 27, at 3.
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Other socio-ecological factors are of critical importance
in assessing the long-range desirability of these projects.

One as yet unstudied aspect of energy development in the
West, or indeed in general, is the net energy cost of producing
energy. It takes energy to produce energy. For example, if
coal is to be shipped to the Ohio River from the West, large
amounts of energy would be consumed in transporting the
coal. The energy cost would be not only the fuel energy
used to transport the coal—presumably diesel oil for unit
trains—but also the energy needed to construct the trains
used to transport the coal, the energy consumed in construct-
ing the power plant and transmission lines, the energy used
by the workers to get to their jobs and moving supplies to
them, and the energy required for all the required paperwork.
In total, this energy cost is substantial, and should be a major
factor in any impact assessment of energy development in the
West.*®

We must also concern ourselves with the magnitude of
any potential loss of farm and ranch land for energy develop-
ment. On an individualized approach any loss of farm and
ranchland would probably be insignificant compared to the
alleged benefits of the large energy project.”® This balance
partially occurs because of the fragmatized nature of our
agrarian economy and because of the relatively low farm
prices. Yet, in toto with food shortages appearing in our
economy, and which thereby drives up food prices, we must
concern ourselves with the longrun economic consequences
of the loss of a substantial acreage of farm and ranchland.””

55. Far example, the propesed 47,000 bbl/day Colony Development shale oil
operation in Colorado would require 100 MW’s of electricity and two 230
KV powerlines for the plant and 10 MW’s for water pumping facilities.
BUREAU OF LAND MANAGEMENT, DRAFT ENVIRONMENTAL IMPACT STATE-
MENT: PROPOSED DEVELOPMENT OF OIL SHALE RESOURCES BY THE COLONY
DEVELOPMENT OPERATION IN COLORADO, V-4, table II-1 (1976).

56. For example, the Interior Department estimates that at the assumed rate
of development, the projected cumulative annual loss of livestock forage
would be 1,515 animal unit months of grazing (AUM’s) in the Eastern
Powder River Coal Basin, by 1980, 8,435 AUM’s by 1995 and 5,067 AUM’s
by 1990, or about .6% loss of the annual forage base by 1990. II EASTERN
PowbDER RIVER NEPA STATEMENT, supra note 54, at I-542,

57. In the case of power plants out West, especially in Arizona and Colorado,
we should be highly concerned with their pollution and any cumulative de-
velopment pressures which might result in smog because of the reputation
these states have acquired as a haven for sufferers of chronic respiratory
ailments due to the dryness of the climates. Denver has become highly pol-
luted because of automobiles.
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3. Water

a. The Macro Perspective

We have seen the problems caused by inadequate pre-
cipitation in the West, but this is only a small part of the total
water picture. A major handicap in developing the West is
water, or more particularly, a lack of water. The question
of water is critical in the West, which has always been ex-
tremely water conscious. Epic legal fights have arisen over
water rights.”® The West adopted the system of prior ap-
propriation instead of the standard riparian rights approach
in determining water rights. Farming is frequently ac-
companied by, indeed needs, large scale irrigation projects.

The current concern is that the Western areas may lack
sufficient water resources to supply the project energy de-
velopments.® Although the West has sufficient water overall
to support the energy development plans, the water is poorly
distributed. In general, the shale oil and coal rich areas
lack adequate water resources. The primary water supply
is the Colorado River, but every drop taken from it increases
its salinity, which has already complicated relations with
Mexico.®

Several proposals have been advanced for mine mouth
power plants, synthetic crude oil plants,” synthetic natural
gas plants and shale oil processing facilities. These projects
will all require large amounts of water. For example, a 1,000
MW power plant with cooling towers will use about 20,000
acre-feet of water a year; a 100,000 barrel per day synthetic
crude plant would use about 65,000 acre-feet a year and a
250,000 cubic feet per day SNG plant would require 20,060-
300,000 acre-feet a year.”” In addition several proposals
have been advanced to build coal surry pipelines from west-

58. See, e.g., Arizona v. California, 373 U.S. 546 (1963).

59. Gapay, Liquidity Problem: Far West’s Shortage of Water May Block Many
Energy Schemes, Wall Street J., Dec. 16, 1974, at 1, col. 6. In general, see
Lobel & Lobel, The Rocky Road to Water for Energy, 52 N. DAK. L. REv.
529 (1976).

60. In general, see International Sympostum on Salinity of the Colorado River,
15 NAT. REs. J. 1 (1975).

61. See Bus. Week, Aug. 17, 1974, at 74.

62. NATIONAL ACADEMY OF SCIENCES REPORT, supra note 7, at 101.
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ern mines to eastern or southern power plants.”® These pipe-
lines offer substantial cost savings over rail transport, but
they will need large amounts of water.*

The Western States Water Council estimates anticipated
energy demands in eleven Western States could use an ad-
ditional 2.8 million acre-feet of water annually by 1990.%

The Interior Department’s first inventory of Upper
Colorado River Basin water needs show that of the five basin
states only Wyoming has sufficient water to meet authorized,
planning or projected energy development.®® Almost all of
the 12 million acre feet per year runoff of the Upper Colorado
River has been allocated. The National Academy of Sciences
study noted the shortage of water for large scale energy de-
velopment projects.®” It must also be noted that the use of
water for energy in Wyoming, Montana and North Dakota
can affect downstream runoff and availability, such as along
the Missouri River.

A critical factor in Western Water supply and utiliza-
tion is the very wide fluctuation in flows from season to sea-~

63. See Bus. Week, July 27, 1974, at 36.

64. A proposed coal slurry pipeline from Wyoming to Arkansas and Louisiana
would use 15,000 acre-feet of underground Wyoming water a year from a
basin that is replenished by 100,000 acre-feet a year. Id. at 37. In general,
see Comment, An Analysis of Technical and Legal Issues Raised by the
Development of Coal Slurry Pipelines, 13 HoustoN L. REV. 528 (1976).

65. Increased water requirements for coal-fired power plants would be 717,000
acre-feet, and nuclear plants would need 620,000 acre-feet. Oil-shale pro-
cessing would require 320,000 acre-feet annually, revegetation of coal strip
mines 195,000 acre-feet, coal gasification 193,000 acre-feet, coal slurry lines
200,000 acre-feet and other processes about 59,000 acre-feet. State figures
show Colorado up 90,000 acre-feet, Montana 124,000, Wyoming 118,000 and
Utah 120,000, Denver Post, March 2, 1975, at 2, cols. 1-2,

Another figure worthy of note reveals that energy industries in the
Upper Colorado, Yellowstone and Upper Missouri River Basins have firmly
contracted for, or expressed interest in, over 4,200,000 acre-feet per year.
The Bureau of Reclamation cannot meet this level of industrial demand as
well as its more traditional commitments without undertaking new stor-
age construction. Pring & Edelman, Reclamation Low Constraints on
%‘{L;rg)y (Industrial Uses of Western Water), 8 NAT. RES. LAWYER 297, 298

75).

66. Denver Post, June 4, 1974, at 19, col. 1.

67. NATIONAL ACADEMY OF SCIENCES REPORT, supre note 7, at 101-3. By way of
illustration, New Mexico has allotted 72,000 acre-feet per year to 7 sym-
thetic natural gas plants, but refused to allocate more, since to do so would
cut into the amount available for irrigation, Consequently, only 7 syn-
thetic plants will be built in New Mexico. Arnold, Energy Alternative:
Gas and Oil From Coal Can Help Overcome U.S. Fuel Shortage, Wall Street
J., May 3, 1974, at 1, col. 6.
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son and from wet year to dry. Many significant rivers dry
up for long stretches during drought years. Even in normal
years, a high percentage of the total flow occurs during late
spring.®

The water problem is well illustrated by the situation
in Montana. Throughout Montana and the West, com-
panies, cities, developers and agricultural interests are vying
for steadily decreasing amounts of uncommitted water. The
Yellowstone River Basin in Montana has an average annual
water flow of about 9 million acre feet, of which farmers
use 2.3 million acre feet. About 1.25 million acres are ir-
rigated in the Basin. Current industrial use in eastern
Montana is slight—less than 10,000 acre feet a year. Coal
and utility companies have requested 3.3 million additional
acre feet. Critical shortages could arise in about one out
of four years when the Basin flow drops to below 2.6 million
acre-feet—barely enough for farmers.®” In March, 1974,
Montana enacted a three year moratorium on the taking of
additional water from eastern Montana to study how much
water is left, and how it should be allocated.”

The water problem is especially critical in terms of the
probable economic displacement of the agricultural sector.
If an economic weighing of agricultural versus energy needs
is made, agriculture would lose because of disparate econ-
omic productivity and, perhaps, the market’s inability to ac-
curately assess the impact such displacement would have
upon the consumer’s food dollar.” Energy concerns have al-
ready bought farms to acquire water rights, and suspicions

68. RESOURCES PROGRAM supra note 9, at 64.

69. Sterba, Montana Acts to Guard Its Water Supply, N.Y. Times, March 22,
1974, at 42, cols. 1-3.

70. MoNT. REV. CoDES ANN. §§ 89-9-103 to 89-8-111 (Supp. 1975). The North-
ern Great Plains Resources Program believes there will be adequate total
water flowing through the region to satisfy the needs of maximum pro-
jected coal development as well as increasing agricultural use by the year
2000 if new storage facilities and possible aqueduct systems are constructed
in the Yellowstone Basin, and with the realization it may become water
g)gort depending on loeal conditions. RESOURCES PROGRAM, supra note 9, at

71. To the extent that reclamation of otherwise productive agricultural land
is uncertain, the market may simply fail to assess the future cost agricul-
turally should the land become unproductive. See, in general, the text ac-
companying footnote 56.
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exist that future water plans of the federal government are
to give first priority to energy.” In addition, farmers cannot
match the offers energy companies are making for water
rights.”™

b. The Micro Perspective

Looking at the water situation from a micro rather than
macro approach presents several other problems caused by
the mining of coal in the West. The development of these
coal resources could radically change water distribution pat-
terns throughout the area. The water, be it surface, sub-
surface or ground, is an integral flow system developed and
delicately balanced over thousands of years. It is frequently
impossible to separate surface water from ground water be-
cause of this interflow. Consequently, a strip mine will affect
the hydrologic balance of the area.

Some of the conspicuous hydrologic impacts of surface
mining that occur away from the site of the mine include
changes in volume of surface flow, loss of groundwater, de-
terioration of water quality, channel changes caused by an
increase in sediment load, changes in runoff patterns, de-
struction of aquatic habits and increases in endemic diseases
among users of water that has been contaminated by min-
ing.™

72. The Interior Department denies that any priorities for energy have been
set up with respect to distribution of water in the West. Hearing on Federal
Coal Leasing Bef. the Subcomm. on Mines Mining of the House Comm.
on Interior and Insular Ajffairs, 94-6, 94th Cong., 1st Sess. (1975). To a
certain extent though the shift away from the use of water for new irri-
gation is partly the result of new standards for federally funded water
projects for which discount rates are no 25-789%, making it difficult to
justify many federal water projects for irrigation purpose under the man-
datory cost-benefit analysis. RESOURCES PROGRAM, supra note 9, at 70.

73. For example, the Rio Blanco Oil Shale Corporation has offered a minimum
of $4.5 million for 45,000 acre-feet of White River water in Northwest
Colorado. Denver Post, April 17, 1975, at 29, col. 4.

74, NATIONAL ACADEMY OF SCIENCES REPORT, supre note 7, at 44. It must also
be noted that the water needs for the people coming into the area will ac-
celerate, and generally be greater than the actual needs of the mining
operation.

Inadequately treated runoff from disturbed areas will contain sedi-
ment, dissolved solids, trace elements and possibly nutrients. Data from
the Colstrip and Decker areas show relatively high concentrations of cal-
cium, magnesium, sulfate and total dissolved colids in waters draining from
spoils banks. Manganese and lead concentrations exceeded U.S. Public
Health Service drinking water standards. RESOURCES PROGRAM, supra note
9, at 72.
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A coal seam may act as an impermeable layer which
prevents the percolation of water through it. The rupture
of the seam by mining results in a loss of water to lower
strata. Mining may drain trapped underground water-
courses and alter surface streams. An entire aquifer may
be lost if there is subsidence of overlying strata into under-
ground coal mines containing an aquifer. Interference with
an aquifer can disrupt flow channels, and thus well levels.”™

Although the uncertainty surrounding the present ability
to actually reclaim the strip mined land might lead cautious
observers to advocate a moratorium on strip mining, this
article necessarily assumes coal development will continue
in the western states. However, it is with the same cautious
appreciation of these uncertainties that this article proceeds
upon the premise that any strip mining must be accompanied
by effective reclamation laws. The establishment of a stan-
dard of effectiveness and the relative inadequacies of present
regulatory systems are left to the analysis in the following
sections.

Another study found that the most significant water pollution poten-
tial of the coal strip mine spoils investigated resulted from the soluble
salt content of the overburden materials, The study found the major
constituents in surface and subsurface runoffs from spoils to be sodium,
calcium, magnesium, sulfate and bicarbonate. These problems are expected
to exist, in varying degrees, with the majority of strip mine spoils in the
Rocky Mountain and Northern Great Plains regions because almost all the
surface mineable coal reserves reside in formations of the Upper Cretaceous
and Early Tertiary Age, formed under generally similar geologic con-
ditions. MCWHARTER, SKOGERBOE & SKOGERBOE, WATER QUALITY CONTROL
IN MiINE SproiLs: UPPER COLORADO RIVER BASIN 1 (1975).

75. One Western strip mine which has received extensive study since 1970 is
the Decker Mine in Southeastern Montana. The final size of the mined area
upon completion between 1990 and the year 2000 will be about three square
miles. The area’s residents are heavily dependent on ground water for
stock and domestic purposes. Significant changes have been detected in
well levels after a year of operation. Water levels in observation wells
declined. The greatest declines occurred closest to the mine in wells that
were cut off from the recharge area. Northwest of the mining area the
well levels declined ten feet or more within a three quarter mile radius. In
the southwest it declined ten feet or more within a one and one half mile
radius, and twenty feet or more within a quarter mile radius. The highest
drop recorded was 25.52 feet. About 850,000-400,000 gallons of water are
pumped from the mine every day. VAN VoasT, HYDROLOGIC EFFECTS OF
STRIP COAL MINING IN SOUTHEASTERN MONTANA—EMPHASIS: ONE YEAR
OF MINING NEAR DECKER 1w, Table 2 and 14 (Mont. Bur. of Mines and
Geology Bull. 93) (1974).
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CRITICAL PROVISIONS NECESSARY FOR
VIABLE STATE REGULATION

With this general background in mind, we should now
look at provisions which are essential for a strong regulatory
act. Statutes frequently proved inadequate because they
prescribed specific reclamatory steps. Sometimes they only
provided for grading the land to a gently rolling topography.
If these acts were performed, such as backfilling, grading and
seeding, the operator had fulfilled all his statutory duties.
If these statutes were weak, then actual reclamation would
not occur. All too often we were left with the anomaly of
legal, but not factual, reclamation. For example, of 224,300
acres affected from 1948 to 1970 in Ohio, 82.4 per cent were
legally reclaimed, which frequently meant two reseedings.’
Ohio taxpayers are now confronted with a bill of $730 million
to properly reclaim 370,000 acres ravaged by strip mining
and to correct water pollution problems caused by acid mine
drainings.”” Consequently, any effective statute must be
geared to reclamation in fact.

Provisions must be designed to ensure that reclamation
exists on a sustained basis. Where acid drainage is a prob-
lem, the statute should require the covering of all acid-form-
ing materials on an ongoing, immediate basis.” In the West
the bond should not be released until it is certain revegetation
will survive the severe droughts and storms that ravage the
region. Similarly, the act must ensure reclamation will con-
tinue after the first application of fertilizer is used up. Any-
thing short of sustainable reclamation will leave us with the
continued anomaly of legal but not practical reclamation.

The bond must be set high enough to ensure reclamation,
either by the operator or insurance company, or upon for-
feiture by the state using the bond funds. Leaving the
amount solely in the hands of the agency, which is all too
frequently understaffed, does not ensure reclamation. Fur-
thermore, in the West it will frequently be necessary to re-

76. Reitze, suprae note 17, at 715-17.

77. OH10 BoARD ON UNCLAIMED STRIP MINED LANDS & OHIO DEPT. OF NATURAL
RESOURCES, LAND REBORN VI (1974).

78. See, e.g., OHI0 REV. CODE ANN. §§ 1513.16 (1975).
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tain the bond for long periods of time before the release be-
cause of the difficulties of reclamation.

In addition, certain areas must be barred to strip miners
for a number of reasons, be it unique value, aesthetic, en-
vironmental, historical or otherwise. By way of illustration,
it is highly unlikely society would allow a major strip mine
operation to proceed in the Grand Canyon or on the site of
Custer’s Last Stand. While these examples may seem far-
fetched, park lands have in fact been strip mined in Ohio and
Appalachia.” Similarly, lands which cannot be reclaimed
should not be strip mined.

As we have seen the teeth of a strong act is in the power
to disqualify operators from future permits upon violations
of the act. Certain other safeguards are needed. Provisions
calling for annual inspections and renewals are essential to
insure that reclamation proceeds according to plan and as an
ongoing basis during the course of a major operation, which
may continue for three or four decades. In such an opera-
tion, reclamation must be contemporaneously and energet-
ically performed; else it may be too late at the end to go back
and reclaim.

Staff inspection and high performance bond require-
ments are intended to insure that the land is reclaimed to its
highest prior use, either by the operator or by the state if he
forfeits. Proposed mining and reclamation plans should be
reviewed in advance of the mining operations to maximize
reclamation success. Approved plans set forth the perform-
ance standards for reclaiming the area. Consequently, the
approved plans must provide for strong reclamation goals. It
is known that reclamation is likely if thoroughly planned in
advance and undertaken as an integral part of the mining
operation. In an area as ecologically fragile as the West, in-

79. For example, one operator continued strip mining in Wayne National Forest
in Ohio after losing his federal permit. Cleveland Plain Dealer, June 28,
1973, at 6-G, col. 1. Frequently, mineral rights were reserved when lands
were deeded to governmental bodies for park or forest purposes. See, e.g.,
Dept. of Forests and Parks v. George’s Creek Coal & Land Co., 250 Md. 125,
242 A.2d 165 (Ct. App. 1968). These problems generally exist because some
lands within the park confines are still privately owned, or if deeded to the
public, mineral rights were reserved on the conveyance.
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tensive pre-planning studies must be thoroughly performed.
These studies must include establishment of specified ecolog-
ical baselines, such as ground water characteristics, surface
water flow patterns, meteorological characteristics, soil
characteristics such as detailed analysis of overburden cores,
timber and forage quality and quantity, wildlife population,
air quality, chemical concentrations in animal and plant
tissues, archeological values and watershed values.*

In addition, as we have seen, much of the impact occurs
on adjoining lands and elsewhere through the necessary con-
struction of ancillary facilities. A strong statute should also
cover these disturbances, which promise to be everlasting
regardless of whatever reclamatory measures are performed
on the land actually mined. Finally, in an area such as the
West, the statute must both protect scarce water resources
and other citizens’ water rights.

Several lessons should be learned from the environmental
movement. One of the most important is the need for citizen
participation in environmental matters, both on an admin-
istrative and judicial level. Indeed, most of the substantial
environmental decisions have been in cases brought by citizen
or environmental groups against private parties and govern-
mental agencies supposedly sworn to uphold the environ-
mental measures they are now being called to task for violat-
ing. Consequently, private citizens must be granted standing
to intervene in these cases as many state strip mining statutes
currently provide.

Thus, insuring effective reclamation might be summar-
ized as necessitating an adequate evaluative process, a co-
ordinated enforcement mechanism and meaningful public
participation. As has been seen, the evaluative process, to
be adequate, must first establish criteria for the withdrawal
of lands from possible strip mining. Secondly, evaluation
of the reclamation requirements for lands not otherwise
withdrawn must proceed through a preplanning phase which

80. For an example, see STEWART AND STEWART, A MULTIPLE LAND Use STuDY
For A NINE COUNTY AREA OF SOUTHWESTERN NORTH Dakora (Little Mis-
souri Nat’l Grasslands Study) (1973).
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culminates in the adoption of appropriate ecological criteria
for reclamation. As an integral part of any reclamation
requirements established, a “sustainable standard” must be
quantified which allows the continuance of the reclaimed
land’s prior use in period’s of climatic adversity. Finally,
the evaluative process should not overlook the need to restore
that portion of the environment which is disturbed by the
secondary effects of strip mining such as roads, power lines,
ete.

With regard to the enforcement mechanism, the previous
discussion illustrates the need to have adequate bonds, real-
istically ascertained and retained for a period of time which
insures reclamation in fact. Supplementing the bond and
meshed with adequate inspection must be operating sanctions,
which include disqualification from current or future mining
permits. These guarantees coupled with a provision for
meaningful participation by the public are the quintessence
of an effective regulatory scheme.

STATE REGULATORY SYSTEM

General Pattern

Most states currently have statutes regulating strip
mining.** In the absence of federal legislation such as that
proposed in H.R. 25, these state statutes constitute the sole
authority with respect to reclamation on nonfederal coal
lands. The general pattern of state regulation is fairly well

81, Ara. Cobe tit. 26 § 166 (115) (Supp. 1973); ARK. STaT. ANN, §§ 52-901 to
916 (Supp. 1973) ; CoLo. REV. STAT. §§ 34-32-101 to 118 (Supp. 1969); Ga.
CoDE ANN. §§ 43-1401 to 1413 (1974); Hawau Rev. Stat. §§ 181-1 to 10
(1968) ; IpaAHO CODE §§ 47-1501 to 1517 (Supp. 1973); ILL, ANN. STAT. ch.
93, §8 201-16 (Smith-Hurd Supp. 1974) ; IND. CODE §§ 13-4-6-1 to 13, 14-4-2-1
to 14 (1971); Jowa Cope §§ 83 A. 1-30 (1971) ; KAN. STAT. ANN. §§ 49-401
to 424 (Supp. 1973); Kv. REV. STAT. ANN. §§ 350.010 to 990 (1972); ME.
REvV. STAT. ANN. tit. 10 §§ 2201 to 2216 (Supp. 1975) ; Mp. ANN. CODE art.
66¢c, §§ 657 to 674 (Supp. 1973) ; MicH. ComMP, LAws ANN. §§ 425.181 to .188
(Supp. 1974-75) ; MINN. STAT. ANN. §§ 93.44 to .51 (Supp. 1974) ; Mo. ANN.
STaT. §§ 444.010 to 786 (Supp. 1976) ; MonT. REV. CODES ANN. §§ 50-1034
to 1057, 50-1401 to 1409, 50-1601-1617 (Supp. 1974); N.M. STAT. ANN.
§§ 64-45-1 to 20 (Supp. 1973); N.Y. ENVIRONMENTAL CONSERV. LAW §§ 23-
2701 to 2727 (McKinney Supp. 1974-1975) ; N.C. GEN. STAT. §§ 74-46 to 68
(Supp. 1973) ; N.D. CENT. CoDE §§ 28-14-01 to 18 (Supp. 1973); OHIO REV.
CopE ANN. §§ 1513.01 to .99 (Supp. 1973); OXLA. STAT. ANN, tit. 45
8§ 721.738, 721.801 to 816, 721.851 to 853 (Supp. 1974); ORE. REV. STAT.
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defined, and has survived constitutional attacks,* although
there are numerous variations between states. The statutes
may cover all forms of surface mining or just coal. Gener-
ally, a strip mine operator must acquire a permit and post a
bond to operate. The application must set forth the pre-
scribed information, including identification and details of
the land to be mined and a proposed reclamation program.
The permit is frequently either reviewable or renewable
annually.

The statute sets forth a minimum bond amount—fre-
quently $2,000, and a flexible amount per acre mined, such as
100 to 500 dollars. The actual amount of the bond will be
determined by the appropriate state agency upon due con-
sideration of the reclamation problems involved. If the op-
erator fails to perform the preseribed reclamation steps, such
as backfilling, revegetation and soil stabilization, the bond
will be forfeited and the permit suspended. In addition, the
operator may be liable to the state for any additional costs
of reclamation not covered by the bond.

The real teeth of many statutes is a provision dis-
qualifying an operator from future permits, and suspending
present permits, if he wilfully fails to perform the prescribed
reclamation procedure or otherwise breaches the statute.
The state agencies are empowered to delete areas sought in
the permit application. They are further empowered to
promulgate rules and regulations governing strip mine ac-
tivities. In Appalachia where reclamation has proved dif-
ficult on steep slopes, statutes or regulatory agencies fre-
quently limit the width of the bench or degree of the slope.
Some statutes provide that permit fees, bond forfeitures,
and perhaps a special reclamation fee will go into a special
fund designated to reclaim past stripped lands.

§§ 517.750.990 (1974) ; PA. STAT. ANN. tit. 52 §§ 6811 to .22, 1396.1 to .21,
1471-1476 (Supp. 1975); S.C. CODE ANN. §§ 63-711 to 732 (Supp. 1973);
S.D. CoMpIiLED LAws ANN. §§ 45-6A-1 to 33 (Supp. 1974); TENN. CODE
ANN. 88 58-1501 to 1564 (Supp. 1974); TEX. REV. CIv. STAT. ANN. art.
5928-10 (Supp. 1976); VA. CODE ANN. §§ 45.1-180 to 220 (Supp. 1974);
WasH. REv. CODE ANN. §§ 78.44.010 to 930 (Supp. 1973); W. VA. CODE
ANN. §§ 20-6-1 to 6-32 (1970); Wyo. STAT. § 35-502.1 to 502,56 (Supp.
1975).

82. See, e.g., Bureau of Mines of Maryland v. George’s Creek Coal and Land
Co., 272 Md. 148, 321 A.2d 748 (Ct. App. 1974) ; Dufour v. Maizw, 385 Pa.
309, 56 A.2d 675 (1948).
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The overall history of state regulation has been one of
successively stronger regulations. Initial attempts proved
inadequate, but no state wanted to cripple the industry. Con-
sequently, the goal was to pass the least restrictive measures
that would maximize reclamation success. Inadequate reg-
ulation met with strengthening amendments as weaknesses
became evident. For example, the Kentucky statute has been
amended six times since its initial passage in 1954.** Colo-
rado® and North Dakota * amended their statutes in 1973
while Montana®® and Wyoming®” enacted totally new statutes.

Western Statutes

Let us now take a detailed look at the strengths and
weaknesses of the Western acts. It should initially be
pointed out that Arizona presently lacks strip mine reclama-
tion statutes.

1. North Dakota

In North Dakota a permit must be acquired for any sur-
face mining operation.®®* The Commission shall publish notice
of the permit application in the official county newspaper of
the county where the proposed mining operation is located.®
In addition notice must be given to the surface owner® whose
consent to the mining must be obtained before the Commis-
sion may grant a permit.”’ The applicant must file a rec-
lamation plan together with geologic, topographic and soil
maps.*®

The Commission is duty bound to designate certain areas
as unminable. The statute provides:

83. Ky. REv. STAT. §§ 350.010 to .990 (1972).

84. CorLo. REv. StaT. §§ 34-82-101 to -118 (1973).

85. N. Dak. CENT. CODE §§ 38-14-02 to 13 (Supp. 1975) amending N.D. CENT.
ConE §§ 38-14-01 to 13 (1960).

86, MonNT. REV. CopES ANN. §§ 50-1034 to 1057 (Supp. 1975) repealing MoONT.
REv. CoDEs ANN. §§ 50-1001 to 1017 (1969).

87. WYo. STAT. ANN. §§ 35-502.1 to .56 (Supp. 1975).

88. N. Dak. CENT. CoDE §§ 38-14-02(3) and 38-14-03 (Supp. 1975).
89. N. DAx. CeENT. CoDE § 38-14-02.1 (Supp. 1975).

90. N. Dax. CENT. CODE § 38-14-02.1 and 38-18-06(1) (Supp. 1975).
91. N. Dax. CENT. Cobg § 38-18-06(2) and (3) (Supp. 1975).

92. N. DaAk. CENT. Cobe § 38-14-05(8) (Supp. 1975).
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The legislature finds that there may be certain
areas in the state of North Dakota which are im-
possible to reclaim either by natural growth or by
technological activity, and that if surface mining is
conducted in these certain areas, such operations
may naturally cause stream pollution, landslides,
flooding, the permanent destruction of land for
agricultural purposes without approved rehabilita-
tion for other uses, the permanent destruction of
consequential aesthetic values, the permanent de-
struction of consequential recreational areas and
the future use of the area and surrounding areas,
thereby destroying or impairing the health and
property rights of others, and, in general, creating
hazards dangerous to life and property so as to con-
stitute an imminent and inordinate peril to the wel-
fare of the state, and that such areas shall not be
mined by the surface mining process.*

The Commission is thereby empowered, and indeed obligated,
to deny a permit if the operation cannot be carried out con-
sistent with the act’s purpose, and must delete areas from
a permit application if the operation constitutes a hazard to
specified buildings or public lands.”* No approval can be
given if the operation will adversely affect a state, national
or interstate park unless adequate screening and other ap-
proved measures are provided.”” The Commission may delete
areas where problems with the overburden will create sub-
stantial sedimentation, landslides, water pollution or per-
manent destruction of land for agricultural purposes with-
out approved rehabilitation for other purposes.”® Finally, if
the Commission finds that ongoing surface mining operations
are causing or will cause the conditions set forth in the cita-
tion above, it may order immediate cessation and take other
action or make changes in the permit as it deems necessary.®

The bond shall equal $1,500 per acre, or more, if costs
are determined to exceed $1,500 per acre. A forfeiture shall

98. N. DaAk. CENT. COopE § 38-14-05.1 (Supp. 1975).

94. N. Dax. CENT. COpE § 38-14-05.1(4) (Supp. 1975). These include dwell-
ing houses, public buildings, schools, churches, cemeteries, commercial or
institutional buildings, public roads, streams, lakes or other public property.

95. N. Daxk. CENT. CopE § 88-14-05.1(5) (Supp. 1975).

96. N. DAK. CENT. CopE § 38-14-05.1(3) (Supp. 1975).

97. N. Dax. CENT. CopE § 38-14-06.1(6) (Supp. 1975).
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satisfy in full all obligations of the operator to reclaim the
land.”®* While the amount may often seem low, any operator
refusing or willfully failing to comply with the statute is in-
eligible for future permits and must cease all mining opera-
tions within 30 days.*®

The statute sets forth specific reclamation steps, in-
cluding regrading the area to approximately original contour
or rolling topography unless a different topography shall
be required for an intended higher use; spreading of topsoil
or approved surface material within the permit area over
the regraded area to a depth of five feet if available; the im-
pounding, drainage control or treatment of runoff water to
reduce erosion, damage to agricultural lands and pollution;
final cuts and endwalls must be backsloped to an angle not
exceeding 35 per cent from the horizontal; refuse shall be
buried or removed; and annual filings of maps showing af-
fected areas are required during the permit period.*®

The reclamation plan and Commission’s approval of it
shall be based upon the advice and technical assistance of
various state environmental agencies.'® Significantly, the
operator and Commission shall have the landowner designate
his preference for a reclamation plan covering his affected
land.*** While three years is set forth as the target guideline
for successful completion of reclamation, extensions of time
may be granted.’®® At the end of five years the Commission
may extend the bond or order its forfeiture.* Any fees

98. N. DAk. CENT. CopE § 38-14-07 (Supp. 1975). One qualification to the
general statement must be noted. In the case of inadequately reclaimed
land, if the mineral developer does not own the surface estate, the recently
enacted Surface Owner Protection Act would appear to make the mineral
developer liable for all reclamation costs even if they exceed the bond. N.
DAk. CENT. CODE § 84-18-08 (Supp. 1975). Additionally, when the mineral
developer does own the surface estate, the bond may be partially returned
upon forfeiture if certain statutorily prescribed requirements have been
met. N. DAk. CENT, CoDE § 38-14-07 (Supp. 19756).

99. N. Daxk. CenT. CopE § 38-14-07 (Supp. 1975).

100. N. Dak. CENT. CopE § 38-14-05 (Supp. 1975).

101. These include the state soil conservation committee, game and fish depart-
ment, state forester and other agencies or individuals. N. DAK. CENT. CODB
§ 88-14-05(8) (Supp. 1975).

102. N. DAk, CENT, CopE § 38-14-05(8) (Supp. 1975).

103. N. Dak. CENT. CoDE § 38-14-05(10) (Supp. 1975).

104. N. Dak. CENT. CopE § 88-14-06(10) (Supp. 1975).
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and forfeited bonds go into a special strip-mine reclamation
fund.'*®

The Commission is empowered to seek injunctive relief,
without bond or other undertaking, against any operator min-
ing without a permit or otherwise in violation of the act or
rules and regulations promulgated thereunder.’*® Before
requesting forfeiture of the bond, the Commission must give
written notice to the operator of violations. Ninety days are
then provided the operator to institute approved corrective
measures or reach agreement with the Commission. Fail-
ure to do so entitles the Commission to commence proceedings
to forfeit the bond.*” The statute grants standing to private
citizens.’®® However, it does not cover adjoining surface dis-
ruptions or exploratory activities. One major weakness of
the act is its inadequate protection of water rights. The
Commission has the power to delete areas where water pol-
lution or sedimentation occurs, but it is not obligated to take
such action against ongoing activities.'®

2. South Dakota

By way of comparison with the moderately tough North
Dakota act, the South Dakota statute is exceedingly weak.
Although a bond must be posted sufficient to cover reclama-
tion costs as determined by the Commission, no minimum or
maximum amount is specified.”® Nor is a time period pro-
vided for its duration. No explicit power is granted the ad-
ministrative agency to delete areas for which an application
for a permit to mine is made. No protection is afforded
water rights, and no standing is granted private citizens.

Prior to commencement of strip mining, the operator has
to submit to the State Conservation Commission a plan which,
in the Commission’s discretion, may include the depth and di-
rection of the proposed operation, the proposed disposition

105. N. DAk. CENT. CODE § 38-14-08 (Supp. 1975).

106. N. DAK. CENT. CODE § 38-14-12 (Supp. 1975).

107. N. DAk. CENT. CODE § 38-14-07 (Supp. 1975).

108. N. Daxk. CENT. CopE § 38-14-08.1 (Supp. 1975).

109. N. DAk. CENT. CopE § 38-14-05.1 (Supp. 1975).

110. S. DAx. CoMPILED LAWS ANN. § 45-6A-12 (Supp. 1976).
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of boulders and tailings, and provisions for the stripping,
storage, and, if required, the replacement of the overburden
and topsoil. Thus, the state does not require any detailed
baseline studies in advance.!** In addition, this section is
the only statutory provision covering the “duties” of the op-
erator to reclaim the land.

In 1975 the Legislature amended the act by adding a
new section, which grants authority to the Commission to
promulgate rules for designating lands as unsuitable for
strip mining. The governing criteria are quite specifie,***
and go a long ways toward protecting the physical environ-
ment of South Dakota.

Provision was also made in 1975 for the regulation of
mineral exploration involving the use of heavy equipment.'*?
The act covers adjacent areas,”* and the agency is empowered
to require replacement of overburden and topsoil.’** An on-
site investigation is required by the agency prior to issuance
of a permit and the determination of the amount of the bond.
The permit is renewable annually,'*®* and may be suspended
or revoked for violation of the act."’™ Finally, fees and other
funds collected are placed in a special reclamation fund.'*®
3. Colorado

Colorado has acquired a reputation in recent years for
environmental awareness, but its strip mining statute does

111, S. DAK. CoMPILED LAws ANN. § 45-6A-17 (Supp. 1976).
112 The criteria for designating lands as unsuitable for surface mining are:
(1) Reclamation is not “physically or economically feasible”;
(2) The operation is “reasonably certain to create a hazard to a dwelling
house, public building, school, church, cemetery, commercial or institutional
building, public road, stream, lake or other public property;”
(8) The overburden is reasonably certain to create a sedxmentahon, land-
slide or water pollution problem;
(4) Rare species of wildlife would be jeopardized by loss of the land;
(5) The operation could cause an adverse reaction of unpredictable scope
to the total ecosystem;
(6) The land posssses unique characteristics;
('7) The operation would be incompatible with public plans for land de-
velopment or
(8) It is reasonably certain to result in the loss or reduction of long-range
productivity of watershed lands, aquifer recharge areas, and significant
agricultural areas. S. Dax. COMPILED LAWS ANN. § 45- 6A-9.1 (Supp. 1976).
113. S. Dak. ComPiLED LAwS ANN. §§ 45-6A-6.1 to 6.4 (Supp. 1976).

114. S. DAK. CoMPILED LAWS ANN. § 45-6A-2(1) (Supp. 1976).
115. S. Dak. ComMPILED LAWS ANN, § 45-6A-17 (Supp. 1976).
116. S. DAK. CoMPILED LAWS ANN. § 45-6A-8 (Supp. 1976).
117. S. DAK. CompPILED LAWS ANN. § 45-6A-23 (Supp. 1976).
118. S. DAK. CoMPILED LAWS ANN. § 45-6A-28 (Supp. 1976).
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not live up to this reputation. The 1973 Colorado Open
Mining Land Reclamation Act*® regulates limestone, sand,
gravel and quarry mines as well as coal operations.’”® It sets
out the standard permit—bond——reclamation plan format.

A Land Reclamation Board is created as a part of the
Division of Mines in the Department of Natural Resources.'*
Among its duties are a continuing review of the problem of
open mining and land reclamation in the state, and the de-
velopment of standards for land reclamation plans.'?

The permit application must include baseline studies,
including topography, soil distribution and vegetation,'*
but does not protect water rights. However, the applicant
must show that the operation will not adversely affect the
stability of any man-made structure on the area of the af-
fected land and within 200 feet of all boundaries of the area,
thereby protecting subjacent and lateral support.’*

A reclamation plan must be filed annually.’*® Grad-
ing is required, the major objective of which will be “an
even or gently undulating skyline”.**® The operator makes
the initial determination, subject to the Board’s approval,
of the post-mining land use. Before making a decision,
the Board must consult with local officials. The statute
sets forth standards if the choice is either forest planting,
range land or agricultural or hortcultural crops.'*

Where reclamation cannot be completed in ten years,
the operator may be discharged from liability by un-
dertaking to reclaim an equal number of acres of past mined
land.'*® Acid forming materials in the exposed face of a
mineral seam that has been mined must be covered to a depth

119. Coro. REv. CobE § 34-43-101 et. seq. (1973).
120. Covro. Rev. CopE § 34-32-103(5) (1973).

121. Covro. Rev. CopE § 84-32-1056 (1973).

122. Covro. REv. CopE § 34-32-106 (1973).

128, Coro. REv. CopE § 34-32-110(3) (g)-(i) (1973).
124, Covro. REv. CobE § 34-32-110(5) (b) (1973).

125. Coro. REv. Cope § 34-32-111(1) (a) (1973).

126. Covro. REV. CopE § 34-32-111(1) (b) (1973).

127. CoLo. REvV. CopE § 34-32-111(1) (f)-(k) (1973).
128, CoLo. REV. CopE § 34-32-111(1) (m) (II) (1973).
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which will protect the drainage system from pollution, un-
less covered with water to a depth of not less than four feet.’®

The Colorado Act bars the Department of Natural Re-
sources from issuing a permit which would violate city, town,
county, or city and county zoning or subdivision regulations.
In other respects, the Act preempts other state or local juris-
diction.’*® An operator who is in violation of the statute’s
provisions is ineligible for a new permit.'** The amount of
the bond is discretionary with the Land Reclamation Board,
being in such amount

. . . as the board deems necessary to insure the per-
formance of the duties of the operator under this
article with respect to the affected land.***

Several major weaknesses are present with the Colorado
Act. First, it makes no attempt to protect water resources,
aside from acid drainage and sedimentation control. Sec-
ondly, the Act’s provisions are generally vague and highly
discretionary. However the main weakness is that it sets
forth no standards for deleting areas sought to be mined,
such as land which cannot be reclaimed. Indeed, the stan-
dard set forth is that the Board shall issue a permit if:

The method of operation, physical appearance,
and time-table are reasonable in view of the public
interest in physically attractive surroundings and
completion of the operation as soon as practicable.'®

4. New Mexico and Idaho

New Mexico and Idaho also have permit systems, but
their bonding requirements are weak. A bond in New
Mexico is discretionary, being required “Whenever the com-
mission finds it necessary to ensure compliance with the

. [Act] or any regulation or mining plan requirement.”!?*

129. Coro. REv. CopE § 84-32-111(1) (d) (1973).
130. Coro. REv. CopE § 34-32-109(1) (Supp. 1975).
131. Coro. Rev. CopE § 34-32-115 (1973).

132. Coro. Rev. CopE § 34-32-112(1) (1973).

133. Coro. Rev. Cops § 34-32-110(5) (a) (1973).
134. N. MEX. STAT. ANN. § 63-45-18(A) (1974).
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The bond should be in an amount sufficient to ensure com-
pliance, and would extend for the life of the operation un-
less suspended or revoked. The Idaho bond cannot exceed
$500 per acre and forfeiture of it shall satisfy all obligations
of the operator to reclaim the land.’®* Neither statute con-
tains a ban against future permits upon forfeiture or non-
compliance.

Under the New Mexico statute, a mining plan must be
submitted with the application. This plan must include a
detailed proposal and schedule for grading and revegetation,
an estimate of any water to be used, and any resulting pollu-
tion to water.'*®* The Idaho permit application requires de-
tailed maps of the site and affected area, including water-
ways, roads and drainage. A reclamation plan must be filed
for approval.** A map must be filed annually in New Mexico
throughout the life of the operation.'®® Both statutes fall
short of requiring the detailed baseline studies that are

needed.

Reclamation is an integral part of the mining operation
in New Mexico, and should be completed within reasonably
prescribed time limit.**®* The New Mexico Coal Surface Min-
ing Commission regulations shall govern regrading and re-
vegetation. Its rules regulating productive reclamation must
cover grading, revegetation, time schedules and other mining
plan provisions.'*°

The Idaho Board of Land Commissioners’ power to set
reasonable regulations cannot be exercised to set standards
which exceed those specified in the Idaho statute.'** The
Idaho statute sets forth detailed reclamation steps, including
the leveling of ridges and peaks, revegetation, and the treat-
ment of overburden piles to control erosion.** Vegetation
must be comparable to that growing on the area prior to the

135. IpaHO CODE § 47-1512(a) (Supp. 1975).

136. N. MeEX. Star, ANN. § 64-45- 9(6) (8) (1974).
137. IpaHO CODE § 47-1506(a) and (b) (Supp. 1975).
138. N. MEX. STAT. ANN. § 63-34-16 (1974).

139. N. MEX. STAT. ANN. § 64-45-8(B) (1974).

140. N. MEX. STAT. ANN. § 64-45-10 (1974).

141. IpAuHO CoDE § 47-1606(2) (3) (Supp. 1975).
142. InAno CopE § 47-1509 to 1510 (Supp. 1975).
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exploration or surface mining.**®* However, planting is not
required where it would not be practicable or reasonable be-
cause the soil is composed of sand, gravel, shale, stones or
other materials that would prohibit plant growth.'** Recla-
mation is to commence within one year after cessation of
mining operations, or one year after termination of a pit
or mine panel.'*

In acting upon proposed mining plans in New Mexico,
and in adopting regulations, the state Commission must con-
sider the pre-mining conditions of the land, the future pro-
ductivity of the affected area, the peculiar condition of the
geographical area where the mine is located and the technical
and economic practicability of each particular revegetation
and grading requirement.'*®* The last requirement may de-
tract from the possibility of full reclamation, especially in
areas where reclamation is impossible or extremely difficult.
Neither the New Mexico nor Idaho statutes ban strip mining
in areas where reclamation is impossible or elsewhere, such
as parks. Neither Colorado, New Mexico nor Idaho require
soil stratification, or at least, preservation of the topsoil.

Although anyone aggrieved by a decision of the New
Mexico Commission may appeal to a court of appeals, the
court may reverse only if, in words all too familiar to admin-
istrative law students, the decision was arbitrary, capricious
or an abuse of discretion, not supported by substantial evi-
dence in the record, or otherwise not in accordance with the
law.1*7

5. Utah

Utah is in the perhaps unique role of actively courting
large energy development projects. It has passed statutes
designed to ameliorate the boom-town syndrome. . It has
also recently enacted the Utah Mined Land Reclamation Act
of 1975.

143. IpanHO CopE § 47-1510(a) (Supp. 1975).
144. IpaHO CopE § 47-1510(b) (Supp. 1975).
145. Ipano Cobe § 47-1511 (Supp. 1975).

146. N. MEX. STAT. ANN. § 64-34-10(c) (1974).
147, N. MEX. STAT. ANN. § 63-34-12(C) (1974).
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Regretfully, this statute must be considered the weakest
of the Western statutes.’*® All mining shall include reclama-
tion plans, but reclamation is defined vaguely as actions ‘“‘to
shape, stabilize, revegetate, or otherwise treat the land af-
fected in order to achieve a safe, stable, ecological condition
and use which will be consistent with local environmental
conditions.”*** The act does cover on-site peripheral develop-
ment,**® but excludes off-site operations or transportation.’™

With an eye to the future, the act allows the state agency
to issue rules and regulations which will comply with federal
or local laws or regulations.’® The power to issue rules
and regulations is quite broad,'*® but the agenecy is not grant-
ed the power to delete lands. The statute sets forth as
objectives the restoration of the land to a stable ecological
condition and the prevention or minimization of on-site and
off-site environmental degradations to the ecologic and hy-
drologic regimes.'®*

The act, however, is notable for what it does not do. It
does not set aside lands as unsuitable for mining and does
not explicitly protect water resources. It does not provide
for detailed baseline studies. Indeed, it does not contain
quantifiable standards, leaving almost everything to the
discretion of the agency. Even the boundary requirement is
ambigiously weak. Finally, the agency shall set the bond
in a fixed amount as required at any point to complete recla-
mation to an acceptable standard. In case of default the
bond can only be used to reclaim the land with any residual
amount being returned to the claimant.'s®

6. Wyoming and Montana

The recent Wyoming and Montana enactments are cer-
tainly among the strongest in the nation. Both statutes cover

148. UtaH CODE ANN. § 40-8-3 (Supp. 1975).

149. UtaH CODE ANN. § 42-8-4(7) (Supp. 1975)

150, UtaH CODE.ANN. § 40-8-4(4) (Supp. 1975).

151. UtaH CoDE ANN. § 50-8-4(4) and (8) (Supp 1975).
152. UtAH COoDE ANN. § 40-8-56(2) (Supp. 1975).

153. UtaH CopE ANN. § 40-8-6 (Supp. 1975).

154. UtAH CODE ANN. § 50-9-12(1) (Supp. 1975).

165. UTaH CODE ANN. § 40-9-14(b) (Supp. 1975).
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exploratory acts as well as access roads and railroads.*®
Both ban strip mining on areas of unique value.®” The
Montana statute defines lands as having these characteristics
if, inter alia, the land is of such unique ecological fragility
that it could not return to its former ecological role in the
reasonably foreseeable future, or is of such ecological im-
portance in that it has such strong influence on the total
ecosystem of which it is a part that even temporary effects
felt by it could precipitate a system-wide reaction of unpre-
dictable scope or dimensions.’*®* Both require detailed plans,
studies and maps to be filed.’” Both provide compensation
for loss of water, thereby protecting water rights.®® Both
require disclosure of the operator’s past record in the permit
application.’®* They require annual reports from the opera-
tor and annual inspections.'®* Both grant standing to private
citizens,'®® although Montana’s is more explicit in that re-
spect.’®* In Montana the permit must be renewed annually,'*
while the Wyoming permit lasts for the lifetime of the opera-
tion conditioned upon compliance with the act, rules and reg-
ulations.'®®

The Wyoming Act requires that applications for a min-
ing permit for minerals owned separately from the surface
estate be accompanied by the surface owner’s consent.'®™ If
this consent is unobtainable and the surface owner does not

156. MonNT. REv. CopEs ANN. § 50-1041 and 50-1036(5) (Supp. 1975); Wvo.
STAT. §§ 85-502.30 to 502.31 and 35-502.24(b) (v) (Supp. 1975).

1567. Wyo. StaT. § 85-502.24(g) (iv) (Supp. 1976).

158. MonTt. REv. CobES ANN. § 50-1042(2) (Supp. 1975).

159. MoNT. REv. CopES ANN. § 50-1039 (Supp. 1975) ; Wyo. StaT. §§ 35-502.24
(a) (vii)-(ix) and (b) (1) (Supp. 1975).

160. WyO. STAT. § 35-502.33(b) (Supp. 1975); MoNT. REV. CODES ANN. § 50-
1065(3) (Supp. 1976).

161. MonT. REV. CoDES ANN, § 50-1039(g) (Supp. 1975); Wyo. Star. §§ 35-
6502.24 (a) (iii) (Supp. 1975).

162. MonNT. REV. CoDES ANN, § 50-1049 (Supp. 1976); Wyo. STAT. § 35-502.28
(Supp. 1975).

163. Wvyo. StaT. § 35-502.24(f) (Supp. 1975). There is talk that the rules
and regulations to be issued under Wyoming’s act will limit standing to
those having an economic interest. Brimmer, Wyoming Environmental
Quality Act, 7 NAT. RES. L. 33, 34 (1974). However, this would be contrary
1;01 9t7hze) test promulgated in Sierra Club v. Morton, 405 U.S. 727, 731-41

164. MonT. REV. CopES ANN. §§ 50-1055 and 50-1043(1) (Supp. 1975).

165. MoNT. REV. CODES ANN. § 50-1039(1) (Supp. 1975).

166. Wvyo. SrtaT. § 35-502.23 (Supp. 1975).

167. Wxo. STAT. § 85-502.24(b) (x) (Supp. 1975).
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qualify as a “resident or agricultural landowner”,'*® the
Environmental Quality Council is empowered to issue the
permit if it finds that the mining operations will not “sub-
stantially” prohibit the operations of the surface owners.'*®
The Montana Act requires the surface owner’s consent to
nearly all mining activities.'™ Written consent is not re-
quired where the operations are expressly authorized in a
valid prospecting permit, mineral lease or other agreement.'”
Nor would such consent seem necessary for land where the
mineral estate is owned by the federal government.’”

Montana provides for a flexible bond amount of $200 to
$2,500 per acre with a minimum total bond of $2,000.' In
Montana the bond cannot be less than the estimated cost to
the state of rehabilitating the land'™ while in Wyoming it is
the amount determined to ensure rehabilitation but, in no

case, less than $200 per acre, or $10,000 total bond.*™ It is.

too early to determine if these standards are merely semen-
tical differences.

In the case of forfeitures and violations of the statute,
Wyoming automatically disqualifies the operator from sub-
sequent permits'® while in Montana denial is based upon the
costs incurred by the state in reclaiming the land for which
the bond was posted.'”™ Montana permits only area strip-
ping,'” and requires deletion from the permit of those areas
if water rights would be affected by the stripping. Such dele-
tions are discretionary in Wyoming.

168. See WYO. STAT. § 35-502.24(b) (xi) (Supp. 1975). The relative rights of
the “resident or agricultural landowner” and the non-resident or non-
agricultural landowner are discussed more adequately elsewhere. See the
text accompanying footnote 47 of Alfers, Accommodation or Preemption?
State and Federal Control of Private Coul Lands in Wyoming, 12 LAND &
WATER L. REV. 78, 76 (1977).

169. WYo. STAT. § 35- 502. 24 (b) (xii) (Supp. 1975).

170. MonNT. REv. CopES ANN. §§ 50-1301 to 1306 (Supp 1976).

171. MonT. REv. CopEs ANN. § 50-1305 (Supp. 1975).

172. See MoNT. REV. CODES ANN § 50- 1039.1 (Supp. 1975). In this respect, the
Montana surface owner’s veto would seem more limited than that of his
Wyoming counterpart.

173. MoNT. REV. CoDES ANN. § 50-1039(5) (Supp. 1975).

174. MonT. REV. CopEs ANN. § 50-1039(g) (Supp. 1975).

175. Wyo. STAT. § 35-502.834(c) (xvi) (Supp. 1975).

176. Wyo. STaT. § 35-502.24(g) (vi) (Supp. 1975).

177. MoNT. REvV. CopEs ANN. § 50-1050(2) (Supp. 1975).
178. MoNT. REV. CODES ANN. § 50-1044 (Supp. 1975).
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Interestingly, the Wyoming Act does not contain specific
reclamation provisions, but rather general standards against
which the specific performance requirements in the rules and
regulations, such as slope bases and minimum vegetative
cover, may be tested.’” In drafting its rules the agency shall
consider the potential for adverse environmental impact, the
highest previous use of the affected land, the earliest possible
reclamation time-table consistent with the orderly and econ-
omic development of mining property, and the stockpiling
and re-use of topsoil if possible.’® The operator must obtain
either consent from the surface owner, or, in certain cases,
an order from the Environmental Quality Council, in lieu of
consent. Such an order may be issued only if the surface
owner is a non-resident and non-agricultural landowner and
the mineral owner’s use does not ‘“‘substantially prohibit the
operations of the surface owner,” and the operator posts a
bond to protect the surface owner.*®!

Wyoming and Montana require newspaper publication
of the proposed mining operation.'® In Montana public
notice and an opportunity for a hearing must be provided
prior to release of a bond. However, the full bond cannot
be released prior to five years after the initial planting.'®*
Under the Wyoming Act up to 75 per cent of the bond may
be released upon completion of the reclamation plan after
cessation of mining,’®* however, at least $10,000 must be
held for five years unless the operator obtains a written re-
lease from the surface owner, and administrative approval
after an on-site inspection shows successful completion of the
reclamation project.'*®

The conclusion to be drawn from the analysis is that
most western state statutes fail to provide adequate protec-
tion of the present environmental quality of the region from

179. Wyo. STAT. § 35-502.21 (Supp. 1975).

180. Wyo. STAT. §§ 35-502.20(e) and 35.502.21(a) (v) (Supp. 1975).

181. Wyo. STAT. § 35-502.33(a) (Supp. 1975).

182. Wyo. STAT. § 85-502.24(e) (Supp. 1976); MoNT. REV. CODES ANN. § 50-
1039(k) (Supp. 1975).

183. MoNT. REV. CODES ANN. § 50-1047(3) (Supp. 1975).

184, Wyo. STAT. § 85-502.34(d) (Supp. 1975).

185. Wyo. STAT. § 85-502.40(b) and (c) (Supp. 1975).
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the dangers of careless strip mining and irresponsible recla-
mation. Although some states do have alternative means
of forcing the coal mining industry to internalize the ex-
ternal social costs which are imposed by strip mining,**® the
reclamation standards themselves are unacceptably weak.

With recognition of this situation, the importance of
the federal regulatory system becomes apparent.

FEDERAL REGULATION

In light of the present status of federal strip mining
regulation, as discussed below, the analysis of the federal
regulatory system is of importance in each of two ways.
First, the existing regulations and recent Congressional ac-
tion suggest a foundation for the establishment of federal
minimum standards for all strip mining reclamation—a
move which this author advocates.

186. Recognizing that regulation by itself will not solve all of the socio-ecological
effects of strip mining, Kentucky, Ohio, and Montana have enacted sever-
ance taxes on coal. New Mexico has enacted a tax on all electricity sales
within the state and has extended its oil and gas conservation tax to all
other energy resources “secured from the soil of New Mexico.” NEW MEXICO
STAT. ANN, § 72-34-1 et. seq. (Supp. 1975). Montana has added to its §%
gross proceeds tax a tax of up to 30% (20% for low-grade lignite) on
the selling price of strip mined coal valued at the mine. MonT. REV. CoDES
ANN. §§ 83-1812 to 1417 (Supp. 1975). The revenue collected has been
earmarked for a number of specific funds, including a local impact fund,
thereby internalizing some of the costs of strip mining. Although Utah
has not enacted statutes to internalize these costs, it has enacted measures
to economically prepare for the boom-town syndrome by creating special
service districts funded through issuance of tax-exempt bonds. UTAH CODE
ANN. §§ 11-23-1 to 29 (Supp. 1975). Utah also allows any person involved
in development or utilization of natural resources to prepay all or part of
anticipated sales and use taxes, the funds thereby collected to be used for
financing public improvements.

Some states have indirectly forced consideration of the socio-ecological
costs associated with strip mining by means of power plant siting laws.
The western states which have enacted power plant siting statutes are
Arizona, California, Montana, Nevada, New Mexico, Oregon, Washington,
and Wyoming. Those states which have facilitated licensing by providing
one-stop, pre-construction licensing prcoedures have insured that clashes
between ecological and economic interests will be solved before extensive
planning and actual construction of power plants begin. If the appropriate
agency denies a permit for a power plant, it is probable that plans for
development of the adjoining strippable coal deposits will be abandoned.

These state statutes provide a forum for resolving conflicts. But they
also provide a forum for delaying tactics and red-tape. Under the circum-
stances, utilities contemplating the construction of additional facilities
may “forum shop” to states, who are openly hospitable to new energy fa-
cilities, and lack these detailed siting statutes and have weak strip mining
statutes. If so, federal air quality standards will act as the major restraint
on an unhealthy concentration of such facilities in any given geographical
area.
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Secondly, the federal regulations should be noted for
their current significance with respect to federal lands. The
main weakness of western efforts to control the land use
problems occasioned by rapid energy development is a factor
over which they currently have no control; a large amount
of the coal to be strip mined in the West comes from federal
lands, or lands over which the federal government has pre-
emptive jurisdiction such as Indian lands. The Interior De-
partment estimates that 175.8 million tons of coal must be
produced annually from federal leased lands in the West by
the year 2000.'%” Existing federal reclamation and enforce-
ment policies were grossly inadequate. A moratorium on ad-
ditional leasing of federal coal lands has just ended.

Because of the large amount of coal to come from federal
lands, and the interaction private energy projects will have
with private lands, federal policies are critical.

The Compromise Model: H.R. 25

1. General

After several years of study, and at times acrimonious
debate, Congress passed a federal surface mining measure
during the final days of the 93rd Congress.'®® The bill, S.425,
received a pocket veto by President Ford.”® One of the first
priorities of the new Congress was surface mining. Congress
passed H.R. 25,'*° which was vetoed by President Ford. Con-

187. Denver Post, May 29, 1974, at 28, col. 1. The Interior Department estimates
for strip mine production from federal coal lands show the following:

State Year
1975 2000
Colorado 4,300,000 16,000,000
Montana 6,000,000 20,000,000
New Mexico 1,100,000 15,000,000
North Dakota 3,000,000 20,000,000
Utah 3,000,000 30,000,000
‘Wyoming 18,900,000 70,000,000

Denver Post, May 19, 1974, at 31, col. 1.
Indeed, because of 200 years of mining laws and scattered ownership pat-
terns, it is estimated that the Federal Government influences the develop-
ment of 80% of all western coal resources. U.S. DEPT. OF INTERIOR, FINAL
ENVIRONMENTAL IMPACT STATEMENT: PROPOSED FEDERAL COAL LEASING
PROGRAM 1-7 (1975).

188. 212 Cong., Rec. H 11321 (Daily ed. Dec. 5, 1974).

189. Bus. Week, Jan. 18, 1975, at 40.

190. g%) 2b, 94th Cong., 1st Sess., 121 Cong. Rec. S. 7423 (Daily ed. May 5,
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gress failed to override the veto by three votes on June 10,
1975

Although H.R. 25 has thereby failed enactment, it is
currently relevant for several reasons. First, it represents
the first major effort by Congress to extend federal control
over a critical environmental area hitherto reserved to the
states. Secondly, it represents the current consensus of
Congress on the shape of federal regulation, and will probably
serve as the cornerstone of future Congressional action. Fed-
eral surface mining legislation has gained increasing Con-
gressional support in recent years, and momentum has been
building for some form of meaningful Congressional action.
In the interim, the Interior Department has issued regula-
tions for federal lands. These regulations substantially in-
corporate provisions of the vetoed act.**

2. State Duties

H.R. 25 is dividable into four separate parts: preplan-
ning, mining practices, post-mining reclamation and the pro-
tection of water resources. To a large extent the new fed-
eral regulatory scheme parallels existing state patterns. A
permit must be obtained from the proper regulatory
agency,’®® reclamation plan filed'®* and liability bond post-
ed.’® Primary regulatory and enforcement responsibilities
rest with the states, but they must meet minimal standards
established by the Act and the Secretary of the Interior. The
Secretary was given six months after enactment to issue the
necessary regulations.®® An office of Surface Mining Rec-
lamation and Enforcement would be established in the De-
partment of Interior.’*” The Secretary would act through
this office as provided in the Act.'*®

The state law must meet the minimal federal standards,
provide sanctions for violations of state laws, regulations or

191. 121 CoNG. Rec. H. 5205 (daily ed. June 10, 1975).

192. 41 FED. REG. 20252 et seq. (1976).

193. H.R. 25, 94th Cong. 1st Sess., at § 506(a) (1975).

194. H.R. 25 94th Cong. 1st Sess at §§ 507(d) and 508 (1975).
195. H.R. 25, 94th Cong. 1st Sess., at § 507(c) (1975).

196. H.R. 25, 94th Cong. 1st Sess., at § 501 (1975).

197. H.R. 25, 94th Cong. 1st Sess.,, § 201(a) (1975).

198, H.R. 25, 94th Cong. 1st Sess., § 201(c) (1975).
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permit conditions, including civil and eriminal actions, bond
forfeitures, suspensions, revocations and withholding of
permits and issuance of cease and desist orders.'”® One
perhaps critical Congressional restraint was that the states
must provide sufficient funding and qualified personnel to
regulate coal mining and reclamation in accordance with the
Act’s requirements.?” Indeed, the Secretary could not legally
approve the state program unless he found that the state pos-
sessed the legal authority and qualified personnel necessary
for the enforcement of the environmental protection stan-
dards.***

States were empowered to issue more stringent land use
and environmental controls than prescribed under the federal
standards.?** Preemption existed only when the two are in
direct conflict.?*®* Theoretically, a state could thereby con-
stitutionally ban strip mining altogether.

States were granted eighteen months to submit programs
to the Secretary for approval.*** Pending approval, all sur-
face mines were required to comply with an abbreviated list
of environmental standards.*® The Secretary had 414
months to implement a federal enforcement program which
would remain in effect until a state program was approved
or federal program implemented.?*® Should a state fail to
submit an approved plan, or implement, enforce or main-
tain it, the Secretary must issue a federal plan for the state.
In any event the Secretary was to issue a federal plan cover-
ing federal lands in a state. When an approved state plan
existed for the state, the federal plan for federal lands in the
state had to meet at the minimum the requirements of the
state plan. In establishing a federal plan for a State, the

199. H.R. 25, 94th Cong. 1st Sess.,, § 503(a)(2) (1975).
200. H.R. 25, 94th Cong. 1st Sess., § 503(a) (3) (1975).
201. H.R. 25, 94th Cong. 1st Sess., § 503(b) (4) (1975).
202, H.R. 25, 94th Cong. 1st Sess., § 505(b) (1975).
203. H.R. 25, 94th Cong. 1st Sess., § 505(a) (1975).

204. H.R. 25, 94th Cong. 1st Sess., § 503(a) (1975).

205. These include post-mining land use objectives, regrading to approximately
original contours, steep slope requirements including limitations on spoils
placements on downslopes, segregation and preservation of topsoil, protec-
tion of the hydrologic balance, and revegetation. H.R. 25, 94th Cong. 1st
Sess., § 502(c) (1976).

206. H.R. 25, 94th Cong. 1st Sess., § 502(f) (1975).
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Secretary must consider the nature of the state’s terrain,
climate, biological, chemical and other relevant physical con-
ditions.

Within 135 days after enactment, preexisting operations
subject to state permits must meet certain requirements un-
der the federal act; if the overburden and coal seams have not
yet been removed.””” All existing operators must apply for
a permit within 20 months after enactment to cover those
lands to be mined after approval of a State program.**®

If a state is not enforcing a part of its program,®*® the
Secretary may provide for federal enforcement of that part
of the program. This provision afforded the Secretary some
form of continuing overview of the state’s program, the di-
mensions of which are not only unknown, but will necessarily
be discretionary with the Secretary. It does not take much of
a crystal ball to forsee litigation arising on this point.

The state plans must establish a process for designating
areas as unsuitable for mining.?*® In general, where reclama-
tion pursuant to the act is unfeasible, designation is manda-
tory?* but would not be retroactive if substantial legal and
financial commitments existed prior to September 1, 1974.%**
The state was granted discretionary authority to declare
certain areas unsuitable for surface mining if the mining
operation would be incompatible with existing land use plans
or programs, affect fragile or historic lands, affect renewable
resource lands or natural hazard lands, such as floodplains
or areas of unstable geology.**®

New strip mining operations were banned on lands
within the National Park System, National Wildlife Refuge
System, National System of Trails, National Wilderness Sys-
tem, National Wild and Scenic River System, National Rec-

207. H.R. 25, 94th Cong. 1st Sess., § 502(c) (1975).

208. H.R. 25, 94th Cong. 1st Sess., § §02(e) (1975).

209. H.R. 25, 94th Cong. 1st Sess., § 504(b) (1975).

210. H.R. 25, 94th Cong. 1st Sess., § 503(a) () (1975).

211. In general, see H.R. 25, 94th Cong. 1st Sess. § 522(a) (2) (e¢) (1975).
212. H.R. 25, 94th Cong. 1st Sess., § 522(a) (6) (1975).

213. H.R. 25, 94th Cong. 1st Sess., § 6522(a) (3) (1975).
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reation Areas and National Forests, but not the national
grasslands.®*

3. Permits and Planning

A permit must be established from the proper authority
—be it state or federal.*”* The permit application must dis-
close several facts,”® including the applicant’s past history,
any suspension, revocation or bond forfeiture since 1960 must
be disclosed.””” Permits would also be required for coal ex-
ploration operations which substantially disturb the natural
land surface.?®

The application must disclose the anticipated on-site
and off-site hydrologic effects of the operation,?® topographic
and geologic data,**® and test results.?®® The applicant must
provide, if requested by the proper regulatory officials, the
climatological factors peculiar to the area, including the
average seasonal precipitation, average direction and ve-
locity of prevailing winds, and the seasonal temperature
ranges.’”® In short, detailed baseline studies of the pro-
posed operation must be filed. A permit could not be issued
unless the statute and approved program have been complied
with and reclamation could be accomplished.

Permits were not to exceed five years in duration, and
were nontransferable.”” A permit would lapse unless the
mining and reclamation operations commenced within three
years of issuance.”*® Permits were renewable subject to
specified conditions being met, the gist of which amounted to
full performance and compliance with the Act’s standards.?*

214. H.R. 25, 94th Cong. 1st Sess., § 522(e) (1) (1975).
215. H.R. 25, 94th Cong. 1st Sess., § 503(a) (4) (1975).
216. In general, see H.R. 25, 94th Cong, 1st Sess., § 507(b) (1975).

217. H.R. 25, 94th Cong. 1st Sess., § 507(b) () (1975).

218. H.R. 25, 94th Cong. 1st Sess., § 521(a) (1975).

219. H.R. 25, 94th Cong. 1st Sess., § 507(b) (11) (1975).

220, H.R. 25, 94th Cong. 1st Sess., § 507(b) (13)-(14) (1975).
221. H.R. 25, 94th Cong. 1st Sess., § 507(b) (16) (1976).

- 222. H.R. 25, 94th Cong. 1st Sess., § 507(b) (12) (1975).

223. H.R. 25, 94th Cong. 1st Sess., § 506(b) (1975).

224, However, when coal was to be mined for a synthetic fuel faeility, initiation
of the facility’s construction would constitute the date as of which mining
would be considered to have commenced. H.R. 25, 94th Cong. 1st Sess.,
§ 506(c) (1975).

225. H.R. 26, 94th Cong. 1st Sess., § 506(d) (i) (1975).
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The applicant had to provide proof of public advertise-
ment in the locality of the proposed operation, and the regula-
tory agency was to notify concerned governmental agencies
and bodies, such as planning agencies.®® Public hearings
had to be held prior to issuance of the permit if written objec-
tions were filed and a hearing requested.?*’

Permits would be accompanied by a fee, but unlike most
state statutes, the fee was flexible, based nearly as possible
upon the actual or anticipated cost of reviewing, administer-
ing and enforcing the permit.*®® A bond must be posted,
sufficient in amount to assure the completion of the reclama-
tion plan if it has to be performed by a third party, but for
not less than $10,000.%*°

4, Mining Operation

Mining operation standards provide that mining meth-
ods minimize or obviate damage or injury to public health and
safety. Restrictions were included on overburden, blasting,
water pollution and waste disposal. The operator must
avoid acid or other toxic mine drainage by a number of en-
umerated methods, including segregation of toxic materials,
water treatment and sealing of holes.?®

5. Reclamation

The third division generally required reclamation and
restoration to pre-mining conditions. Reclamation meant
restoration to approximately the original contours, and a
condition at least fully capable of supporting the uses the
land was capable of supporting prior to the mining, but var-
iances were allowed for socially valuable uses of the post-
mining site.”®* Operators were required to eliminate vertical
cuts in mountainsides, depressions and spoil piles.?®* To
further eliminate erosion and sedimentation, downslope

226. H.R. 25, 94th Cong. 1st Sess., § 513(a) (1975).

227. H.R. 25, 94th Cong. 1st Sess., § 513(b) (1975).

228. H.R. 25, 94th Cong. 1st Sess., § 507(a) (1975).

229. H.R. 25, 94th Cong. 1st Sess., § 509(a) (1975).

230. H.R. 25, 94th Cong. 1lst Sess., § 515(b) (10) (A) (1975).

231. H.R. 25, 94th Cong. 1st Sess., § 515(b) (2)-(3) and 515(c) (1975).
232. H.R. 25, 94th Cong, 1st Sess., § 515(b) (3)-(4) (1975).
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dumping of soil and mined materials in mountainous areas
was banned.?®® Segregation and backfilling of topsoil were
required.?®* Complete backfilling was required, and the re-
turned spoil material had to maintain stability following
mining and reclamation. Thus, many of the past abuses of
contour mining were to be eliminated.

Water quality and quantity were to be restored and re-
vegetation to pre-mining conditions was mandated. Recla-
mation efforts were to proceed in an environmentally sound
manner, and as contemporaneously as practical with the
mining operation.?®® The operator assumed the responsibility
for successful revegetation for five years, except in areas
receiving 26 inches or less of annual average precipitation.
In these areas, which reflect the needs of the West, the speci-
fied period was ten years.

6. Water Rights

One of the major areas of disagreement in Congress
over the past couple of years is the treatment to be accorded
Western water rights. Both Congressional measures re-
flected the Western concern, however imperfectly. The
major split in Congress developed over the proposed treat-
ment of alluvial valley floors. These valleys are the major
fertile areas in much of the West, and are essential for large-
scale agricultural and ranching activities; they provide the
only natural irrigation for hay and crop lands essential to
farming and ranching operations.?**

233. H.R. 25, 94th Cong. 1st Sess., § 5156(d) (1975). The actual statute ap-
plies to steep-slope mining, which is defined as slopes of 20° or more.

234. H.R. 25, 94th Cong. 1st Sess., § 522(e) (1)-(2) (1975). The exemption for
national grasslands is interesting. The House version prohibited mining
on national grasslands, such as the Thunder Basin National Grasslands
in Wyoming., The ban would have hindered planned operations by Atlantic
Richfield Co., Peabody Coal Co. and Kerr McGee Corp. The ban disap-
peared during the Conference Committee meetings reconciling differences
on S.425. The grasslands represent some of the last remaining areas of
native prairie lands. See Denver Post, Aug. 4, 1974, at 19, cols. 4-6.

235. H.R. 25, 94th Cong. 1st Sess., § 515(b) (16) (1975).

236. The alluvial valleys form the lush, sub-irrigated hay meadows where winter
feed is produced. The National Academy of Sciences study recognized the
value of alluvial valley floors, as follows:

In the planning of any proposed mining and rehabilitation it is
essential to stipulate that alluvial valley floors and stream chan-
nels be preserved. The unconsolidated alluvial deposits are highly
susceptible to erosion, as evidenced by the erosional history of many
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Both House bills originally contained an outright ban on
strip mining in alluvial valley floors, but each time the ban
disappeared in the Joint Conference Committee meetings.
A substitute was passed, which banned surface mining opera-
tions which would have a substantial adverse effect on alluvial
valley floors underlain by unconsolidated stream land de-
posits where farming or ranching operations are significantly
or economically feasible.?®” The operator was obligated to
preserve the essential hydrological functions of alluvial val-
ley floors in the arid and semi-arid areas of the West.?*

A permit would not be issuable unless the assessment
of the probable cumulative impact of all anticipated mining
in the area on the hydrologic balance was made, and the pro-
posed operation was designed to prevent significant irrepar-
abel offsite damage to the hydrologic balance.*®

Other provisions also protected water quality and rights.
The operator had to replace the water supply of a property
owner who obtained all or part of his water for domestic, ag-
ricultural, industrial or other legitimate use from an under-
ground or surface source affected by the mining.**

A zero siltation goal was established throughout the
nation for run-offs from mining areas to nearby rivers.**!

western valleys which record several periods of trenching in the
past several thousand years . ...

Removal of alluvium from the thalweg of the valley not only lowers
the water table, but also destroys the protective vegetation cover
by draining soil moisture. Rehabilitation of trenched valley floors
would be a long and expensive process, and in the interim these
highly productive grazing areas would be in disuse.

NATIONAL ACADEMY OF SCIENCES REPORT, supre note 7, at 44-45.

237. H.R. 25, 94th Cong. 1st Sess., § 510(b) (5). The House version contained
an outright ban on mining on alluvial valley floors.

The Joint Conference report interprets the compromise provision to
cover “the inherent properties of alluvial valley floors controlling the
availability of water under a wide range of natural conditions. Such prop-
erties include for instance: interaction between ground and surface water;
varying degrees of permeability throughout the deposit; infiltration rates;
flow direction and gradients; capability of accumulating, holding and re-
leasing water through drought and seasonal cycles; stability with respect
to storm or flood runoff conditions, and maintaining quality of water avail-
able to the agricultural uses.” 121 CoNG. REC. S.7445 (daily ed. May 5, 1975).

238. H.R. 25, 94th Cong. 1st Sess., § 517(a) (10) (F) (1975).
239. H.R. 25, 94th Cong. 1st Sess., § 510(b) (3) (1975).

240. H.R. 25, 94th Cong. 1st Sess., § 515(b) (10) (D) (1975).
241, H.R. 25, 94th Cong. 1st Sess., § 515(b) (10) (B) (1975).
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Finally, the act would not affect any water rights recogoized
under state law.**?

7. Severed Mineral Interests

A highly controversial subject arising in recent years is
what to do with the problem of severed mineral interests in
the West. The Senate version of S.425 prohibited leasing
of federal coal rights on lands not owned by the govern-
ment.?** The final version of both statutes contained a mora-
torium on further leasing without the surface owner’s con-
sent until February, 1976.>** The Secretary was instructed
to refrain from leasing the rights thereafter to the maximum
extent possible.?*®

Consent of the surface owners would be required prior to
leasing of the severed mineral interests,**® but in such a way
as to preclude speculation and unjust enrichment. The sur-
face owner would be entitled to compensation based upon the
market value of the land, costs of dislocation and relocation,
loss of income and other value damages.**” The owner was
barred from receiving additional compensation to obtain his
consent.**

It should be noted that this provision does not cover the
problem of the broad form deed in eastern states, which is
still or critical significance in Kentucky. This problem
would still be one of existing common law.**

242. H.R. 25, 94th Cong. 1st Sess., § 505(e) (1975).

243, (S) 423 94t}%§30ng 1st Cess., at § 612(b), 121 Cong. REC. S. 18901 (daily ed.

ct

244. However, this restriction would not apply if the Secretary has in his
possession a document which demonstrates the acquiescence prior to Feb-
ruary 27, 1975 of the owner of the surface rights to surface mining.

245. H.R. 25, 94th Cong. 1st Sess., § 714(0) (1975).

246. H.R. 25, 94th Cong. 1st Sess., § 714(a) (1975).

247. H.R. 25, 94th Cong. 1st Sess.,, § 714(d) (1975).

248. H.R. 25, 94th Cong. 1st Sess., § 714(e) (1975). In addition, for their re-
stnctlon on leasing to be effective, the surface owner must for the preced-
ing three years have to have had his principal place of residence on the
land, or personally conduet farming or ranching operations upon a farm
or ranch unit to be affected by surface coal mining operations, or receive
a significant portion of his income from such farming or ranching opera-
tions. H.R. 25, 94th Cong. 1st Sess., § 7T14(g) (2) (1975).

249. H.R. 25, 94th Cong. 1st Sess., § 714(m) (1975).
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8. Miscellaneous

Several other provisions of interest to us were contained
in the vetoed act. One of the controversial provisions to
which President Ford objected strongly was a liberal grant-
ing of standing for citizens suits. Although subject to pro-
cedural limits, “any person having an interest which is or may
be adversely affected” may commence a civil suit against any
person, including the United States or any other govern-
mental body or instrumentality to the extent permitted by the
eleventh amendment.”™ However, an operator cannot be
sued under this section if he is proceeding in compliance
with all regulations, orders and an approved permit. Relief
must be obtained against the agency.**

The statutory grant of standing basically follows ex-
isting judicial decisions expanding the use of citizen suits in
environmental matters;*? and, as we have all too often un-
fortunately seen over the past decade, is essential if the
statute’s purposes are to be maintained. The number of
injunctions issued against governmental agencies in the en-
vironmental and energy fields shows that the government of-
ficials involved cannot be trusted to faithfully and fully carry
out their assigned duties pursuant to the public interest, as
expressed by the public through their representatives in Con-
gress. This distrust is especially acute when large economic
interests are at stake, as in the energy field. Judgment
could include an award of attorneys fees under the statute.**®

A controversial area of the bill involves the funding of a
. trust fund to reclaim abandoned mine lands. The bulk of
the funds would acerue through a fee of $ .35 per ton of coal
produced through underground, or 10% of the value of the
coal, whichever is less, except for lignite coal where the maxi-

250. See, e.g., Martin v. Kentucky Oak Mining Co., 429 S.W.2d 395 (Ky. 1968);
Watson v. Kenlick Coal Co., 489 F.2d 1183 (6th Cir. 1974). In general, see
1(\11(’2;'?’5 )Kentucky’s Experience With the Board Form Deed, 63 Ky, L.J. 107

251. H.R. 25, 94th Cong. 1st Sess., § 520 (1975).

252. H.R. 26, 94th Cong. 1st Sess.,, § 520(a) (1975).

253. Sierra Club v. Morton, supre note 163; U.S. v. Students Challenging Regu-
latory Agency Procedures, 412 U.S. 669 (1973).
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mum is 5% or $ .35.** Other sources of revenue are from
the sale, lease or rental of land reclaimed pursuant to the
title and user charges.

As is common with major measures, exemptions are
contained in the Act which recognizes small operations or
lobbying pressures. For example, the Act does not cover
surface mining operations affecting two acres or less, or ex-
tractions by a landowner for his non-commercial use.**®

The Act mandates the Secretary to issue separate, and
lesser, regulations for anthracite mines, which protect the
declining anthracite mine industry in Pennsylvania. In
addition, separate regulations are to be issued for Western
mines producing coal as of January 1, 1972 whose coal seams,
inter alia, pitch, or dip at an angle to 15° and the excavation
of the specific mine pit takes place on the same relatively
limited site for an extended period of time.?*® This exemption
benefits the Kemmerer Coal Company of Frontier, Wyo-
ming.**

The Secretary may make grants to the states to help
them defray the cost of administering the Act.*®® Finally,
frequent inspections are mandated by the Act.?*®

9. Effects of H.R. 25

Primary opposition to the bill in the Administration
came from the Federal Energy Administration, whose views
prevailed on the administration. It is believed that the FEA
was the only major federal agency concerned with energy
which opposed the bill.?%°

The FEA cited estimates to the effect that H.R. 25 would
reduce coal production by 62-162 million tons in the first

254, H.R. 25, 94th Cong. 1st Sess., § 520(f) (1975).

255. H.R. 26, 94th Cong. 1st Sess., § 401(d) (1975).

256. H.R. 25, 94th Cong. 1st Sess., § 528 (1975).

267. H.R. 25, 94th Cong. 1ts Sess., § 527 (1975).

258. In general, see Franklin, Strip Mining Baittle: Classic Example of Lobbyist
Role, N.Y, Times, May 8, 1975, at 31, col. 1.

259. H.R. 25, 94th Cong. 1st Sess., § 705(a) (1975).

260. H.R. 25, 94th Cong. 1st Sess., §§ 502(f) (1) and 517 (1975). Denver Post,
May 21, 1975, at 14, col. b.

Published by Law Archive of Wyoming Scholarship, 1977

51



Land & Water Law Review, Vol. 12 [1977], Iss. 1, Art. 1

b2 LAND AND WATER LAW REVIEW Vol. XII

year of enactment and the Senate version 40-162 million tons.
It further quoted figures showing consumer prices or taxes
rising $180-204 million on coal, $171 million in increased
coal production and reclamation costs, and $§100-160 million
for Federal and State governmental activities to ecarry out
the statutory duties. The Senate bill would allegedly lock
up 12-72 billion tons of coal and the House version 33-72 bil-
lion tons. Another commonly accepted figure was that 36,000
workers would lose their jobs because of the bill.?*

A Bureau of Mines study showed that 45 million tons
of the 63 million stripped in the West in 1974 came in areas
located in alluvial valley floors.?®?

Unfortunately for the Administration’s position and
credibility, all these figures have been soundly criticized as
based on inadequate information, false assumptions and
double counting.?®

The Administration claimed nine Western mines would
be shut down because of the restrictions upon mining in al-
luvial valley floors. The Denver office of the United States
Geological Survey subsequently investigated and found that
only four of these mines are located on alluvial valley floors,
and of these four only two are significant coal producers.
Total output of these four mines is 10 million tons per year.>**

The job loss estimate was based upon a 1967 study by
Professor Miernyk of West Virginia University. He found
a 1.8 multiplire factor for jobs lost through a ban on strip
mining. In using this study, the administration ignored a
subsequent 1971 study by Professor Miernyk in which he
found that a clamp-down on strip mining would actually
result in a net job increase because of the subsequent need
to open more deep mines, which are more labor intensive
than strip mines.”®

261. See letter from FEA Administrator Zarb, 121 CoNG. REc. 8. 75642-3 (daily
ed. May b5, 1976).

262. 121 Cone. REc. S. 7458 (daily ed. May 5, 1975).

263. Much of the substantive basis of the dispute over the Administrator’s fig-
ures comes from an EPA study of H.R. 25, reprinted at 121 ConNG. REc. H.
5187-90 (daily ed. June 10, 1975).

264. 121 Conc. ReEc. H. 3670 (daily ed. May 7, 1975).

265. 121 CoNG. Rec. H. 5184 (daily ed. June 10, 1975).
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Many unions such as the United Mine Workers and the
AFL-CIO, which are highly concerned with employment for
their workers, supported H.R. 25, which detracts from the
loss of jobs argument. A major belief is that H.R. 25 would
increase jobs because of the reclamation standards, which
would increase the manpower needed for reclamation. An
Interior Department estimate is that the Bill would create
2,100-3,100 direct jobs and 4,000-5,000 indirect jobs.?*

The actual effect on jobs is, of course, unknown and
highly speculative. But we do know that in the past dooms-
day cries were shouted in various states where strip mining
restrictions were under consideration by legislatures. Yet
these estimates did not live up to the industry’s dire pre-
diction. Strip mining is still a profitable, and a growing
industry in Kentucky, Ohio and Pennsylvania.*® 1t is rapidly
expanding in Wyoming and Montana even though these states
have strong enactments.

The actual costs imposed by the bill cannot be accurately
measured at this time. The only direct figure available is the
reclamation tax of § .35 a ton. Various estimates of the
total cost have been made. The figure accepted by the House
Interior Committee was $1.20 per ton.?®® One studied estimate
is that even if the cost of land reclamation rose to $5,000 per
acre, the increase in production costs for mines producing
from 20 foot seams would be less than $0.15 per ton.**® It
is estimated that the average total reclamation costs for sur-

266. 121 ConG. REc. H. 5186 (daily ed. June 10, 1975).

267. For example, permit applications have increased every year since Ohio’s
tough act was enacted in 1972 rising from 190 in 1971 to 349 in 1974, 26.8
million bituminous tons of coal were mined in Pennsylvania in 1971. By
1974 it had risen to 36 million tons. 121 ConNG. REc. H, 5200 (daily ed.
June 10, 1975).

268. SURFACE MINING REPORT, supra note 3, at 138.

269, ASBURY AND COSTELLO, PRICE AND AVAILABILITY OF WESTERN COAL IN THE
MIpWESTERN ELECTRIC UTILITY MARKET: 1974-1982 51 (1974) [hereinafter
cited as CoaL PRrICEs]. Another estimate is that if reclamation costs $4,000
an acre in Wyoming, it would average out to 6.4 cents a ton. SURFACE MIN-
ING REPORT, supra note 8, at 74. In 1969 the acreage sold in the U.S. went
for $4.99 per ton, exactly the same as in 1948. Average prices jumped 25%
in 1970, 36% between 1971 and 1973, and 93.4% in 1974. STAFF REPORT OF
'l('H;JGgC)OUNCIL ON WAGE AND PRICE STABILITY, A STUDY OF COAL PRICES 1

1 .
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face mined lands in Eastern Kentucky is $165 per disturbed
acre, or § .32 per ton.*”°

Contrasted with these figures, and the effect of H.R. 25
on consumer prices, is the reality that coal is no longer selling
on a cost-plus basis, but by the economie laws of supply and
demand. From the 1940’s through 1960’s coal was a declin-
ing industry because of the loss of key markets, such as steam
locomotives and home heating. Air pollution controls and
the low cost of alternative fuel, especially natural gas, drove
coal out of key utility markets such as New York City.

The market dramatically changed in 1974 with the
Arab Oil Embargo and steep increases in gasoline prices.
Natural gas was not only rising in price, but supply was in-
creasingly failing to meet demand. Consequently, there was
an increasing demand for coal, which resulted in high prices
on the spot market.

As it was, bituminous coal prices had risen 112.1% be-
tween 1971 and 1974.>* The Embargo shot the lid off the
market. Prices rose to over $60 per ton on the spot market.
Escalation clauses and supply pressures caused the renegotia-
tion of long term utility contracts. One price increase on a
utility coal contract was $20.00,°® reflecting pure profit.
Current prices for new utility coal contracts are $25 per
ton for low sulphur eastern coal and $17.20 for high sulphur
Midwestern coal.*”

270. A study by Consolidated Coal Company, cited at the same time, estimates
that at most, reclamation costs would add only two to three percent to the
average residential bill. SURFACE MINING REPORT, supre note 3, at 7.

271, Id. at 7.

272. One study showed that the price of contract coal delivered to Ohio Edison
rose 279% between January and August, 1974 while the utility’s coal pur-
chased on the spot market increased 99%. Columbus Dispatch, May 25,
1975, at B5, col. 4. .

278. Arnold, Commodities: Coal Prices Continue to Rise, Promising Costlier
Electricity, Pinch at Steel Firms, Wall Street J., March 24, 1974, at 20,
cols, 1-3 (Midwest Ed.).

A spokesman for American Electric Power stated that during 1974
average coal prices from outside suppliers was $20.10 per ton, while the
average cost from the company owned mines was $16.25 a ton. Cleveland
Plain Dealer, May 30, 1975, at 7E, col. 1-2. Documents filed with the
Securities and Exchange Commission indicated that Island Creek Coal Co.,
one of the nation’s largest, received an average of $33.28 per ton through
April 30, 1974 compared to $22.92 for 1974 and $11.58 in 1973. Denver Post,
May 25, 1975, at 3E, col. 2.
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Other factors should be taken into consideration. Trans-
portation costs account for about two-thirds of the price of
Western coal delivered to the Midwestern market, and have
been increasing in constant dollars at about 3% a year.”™
Greater constraints on strip mine production than costs and
H.R. 25 are the shortages, and costs, of large-scale mining
equipment, particularly of draglines with bucket capacities
greater than 50 cubic yards. The current leadtime is 4-5
years. Thirty percent of the backload comes from the West-
ern mine operators.®™

A certain irony exists in the FEA’s opposition to H.R.
25 on the grounds that it would increase costs to consumers.
The FEA is considering ordering utilities to convert certain
power plants to coal from natural gas or oil. The purpose is
to reduce our dependence on foreign oil. Up to 79 power
plants will be involved. In ordering such conversion, the
FEA indicated that the possibility of higher costs to con-
sumers would not be taken into consideration. One FEA
spokesman stated “Costs are not considered a policy con-
straint.””?™®

The final consideration is the amount of coal production
that would be “lost” to production because the provision on
severed mineral interests. It was feared that this provision
would in effect bar additional federal leases, which would
prevent the projected increase in coal production from oc-
curring. Ignoring the limited duration of the ban, and the
consent of the surface owner, the fact remains that of the 533
federal coal leases outstanding, only 59 are considered active
producers. 681,000 acres of federal coal land are currently
under lease in six Western states. These leases contain 16.1
billion recoverable tons of coal, of which the Bureau of Land
Management estimates 10.6 billion are recoverable by sur-

274. COAL PRICES, supra note 269, at 36.

275. Id. at 51. MHaul-back trucks cost about $200,000 each, front-end loaders
$250,000, and D-9 bulldozers $195,000. 121 CoNG. REc. H. 3985 (daily ed.
May 13, 1975).

276. N.Y. Times, May 10, 1975, at 22, col. 1. These costs could come about
because of the increased demand for coal pushing up prices, or the need
for pollution control equipment.
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face mining and 5.5 billion through underground mining.*"

What these figures mean is that even with the unlikely pros-
pect of no additional federal coal leasing, a substantial
amount has already been committed in addition to whatever
private rights or state leases may exist.*™

Existing Leasing System

Under existing law the Department of the Interior is
delegated responsibility over most of the public domain in the
West. The basic statutory authority for the leasing of federal
lands for mineral development is the Mineral Lands Leasing
Act of 1920 pursuant to which the Secretary of the Interior
can issue appropriate administrative regulations.””® Certain
lands are exempted from the Act, but these limited exemp-
tions do not concern us.*’

Pursuant to the Act, each lease shall contain provision
for the purpose of assuring the exercise of reasonable dili-
gence, skill and care in the operating of the property. The
Secretary is authorized to cancel any prospecting permit, or
lease, for failure to exercise due diligence.” So far lease
protections for the environment have been virtually worth-
less. Present federal reclamation and enforcement policies
are grossly inadequate.

277. CoAL LEASING HEARING, supra note 72, at 23-24 (Testimony of Asst. Secre-
tary Horton). Hearings on S. 2538 Bef. the Subcomm. on Mines and Mining
of the House Comm. on Interior and Insular Affairs, 93d Cong. 2d Sess.,
ser. 93-63 at 17 (1975) (Testimony of Asst. Secretary Horton).

278. It should be pointed out that unused leases are held for speculative pur-
poses. For example, Wyoming has leased 1,862,000 acres, but only one
coal mine is operating on state lands., On April 1, 1975 18 state leases to-
taling 20,000 acres were sold by the Tipperary Corporation of Midland,
Texas, to Mobil Oil for $12,5606,000. The cost basis of the seller is unknown,
but the selling price was 35 times the amount Wyoming received in rents
and royalties statewide in 1974, N.Y. Times, May 8, 1975, at 36, col. 3.

70% of the acreage leased is in the hands of 15 leaseholders, includ-
ing 5 oil companies, 7 of the 15 largest coal producers and 3 electric utili-
ties. 93% of the leases held by these 15 leaseholders are not producing
coal. These fifteen companies hold 70% of the land, but produce only 48%
of the coal production. COUNCIL ON ECONOMIC PRIORITIES, LEASED AND
I(féﬁ ) A Stupy oF PuBLIC AND NUCLEAR COAL LEASING IN THE WEST 9, 11

279. 80 U.S.C. § 181 et. seq. (1970).

280. These exclusions include lands acquired under the Appalachian Forest Act,
and those incorporated cities, towns, and villages and in national parks and
monuments, these acquired under acts subsequent to February 25, 1920
zz.;ngqlé\)nds within the naval petroleum and oil shale reserves. 30 U.S.C, § 181

281, 30 U.S.C. § 183 (1970).
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It should be noted in fairness to the Interior Department
that it has a policy of enforcing restoration clauses in coal
leases even where the mining operation has been undertaken
on privately patented surface lands. In 1965 the Secretary
of the Interior denied renewal of a coal lease unless a clause
was inserted requiring restoration of the privately owned
surface. The opinion stated:

The undesirable after effects of the single-
minded exploration of mineral resources are well
known and the [restoration] clause is merely a rea-
sonable attempt to achieve some balance between the
competing issues of land now and in the future.

That the land is of relatively low value and
used only for grazing and that the cost of restora-
tion might exceed its value do not justify an excep-
tion from the Department’s general policy . . 2%

It should also be noted that the Interior Department
recognizes the need for orderly regional development. On
June 30, 1972 Interior Secretary Morton write his Assistant
Secretaries as follows:

The vast reserves of coal in the Fort Union Re-
gion . . . provide an excellent opportunity for this
Department to demonstrate how a responsible Fed-
eral agency can manage resource development with
proper regard for environmental protection. It is
important that we not lose this opportunity by en-
gaging in single purpose studies which are incapable
of developing comprehensive information or by tak-
ing pizigemeal actions which restrict our future op-
tions.

The Department accordingly created the Northern Great
Plains Resources Program to assess the potential social, econ-
omic and environmental impacts of coal development on the
province.

One other factor should be mentioned under the Mineral
Leasing Act. The holder of a valid prospecting permit is en-

282, The Montana River Co., 72 1.D. 518, 521 (1965).
283. Sierra Club v. Morton, 514 F.2d 856, 863 (D.C. Cir. 1975).
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titled to preferential leasing if he discovers a commercial
quantity of a mineral.***

Successive veto actions by President Ford have fore-
stalled legislative attempts to regulate strip mining on a
national basis and to reform the Mineral Leasing Act. How-
ever, a recognized inadequacies in the federal leasing system
have caused the Department of the Interior to reevaluate its
existing policies and promulgate new regulations governing
the lease of federal coal lands. On February 17, 1973 Sec-
retary of the Interior Morton suspended further leasing of
federal coal lands. Pursuant to the goals of Project Inde-
pendence of accelerating domestic coal production, and after
preparation of a NEPA statement, the Interior Department
is currently implementing a new Energy Mineral Activity
Recommendation System (EMARS). Promulgation of
EMARS was accompanied by the issuance of new, tighter
leasing regulations.*®’

EMARS®**

EMARS is designed to feature competitive leasing
based upon the principles of multiple-use land management,

284. 30 U.S.C. § 201(b) (1970).

285. See 41 FEb. REG. 20252 (1976).

286, Congress has been unable to override President Ford’s veto of general strip
mine legislation. However, it did override the President’s veto of the
Federal Coal Leasing Amendments Act of 1975, which revised the statutes
governing the issuance of federal coal lands. 8. 391 (H.R. 6721), Cona.
Rec. H. 169 (daily ed. Jan. 21, 1976). In general, there is little conflict
with EMARS. In effect, the new enactment set floors upon which EMARS
can build. Many of the changes correct the financial inadequacies of the
existing Mineral Tax Act of 1920 as it relates to coal leases.

The amendment substantially increases the federal royalty rate to
12.59% of the value of the coal. 509 of the royalty revenue will now go
to the states, up from 37.6%. S. 391, 96th Cong. 2d Sess., at § 9(a) (1976).
The additional 12.59% will be available for use in planning, construction
and maintenance of public facilities, with priority given to areas impacted
by development of the coal resource. S. 391, 96th Cong. 2d Sess., at § 6
(19{16). The goal, obviously, is to partially alleviate the Boom Town
problem.

In addition, certain fundamental charges are made in the issuance of
federal leases. From now on, leasing will be on a competitive basis. There
will be no new preferential rights leases. S. 391, 96th Cong. 2d Sess., at
§ 2 (1976). Any lands leased must have been included in a comprehensive
land use plan. Prior to issuance of any lease, the Secretary of the Interior
shall consider the effects the proposed leases would have on impacted com-
munities, including environmental, agricultural and other economic aectivi-
ties, and on public services. As to leases within a national forest, the
governor of the state must be notified in advance. If the governor objects,
a six month moratorium will be placed on the lease. S. 891, 96th Cong. 24
Sess., at § 3 (1976).
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and nominations for or against leasing and development by
industry and the public at large. In the past leases were
issued on specific application with no overall look being taken
at coal leasing. Now, instead of reacting to individual lease
applications, EMARS is designed to lease coal sufficient to
meet energy needs and environmental standards. In effect,
broad study will precede individual leasing. Major con-
straints on leasing include the objective of not allowing leas-
ing where environmental damage would be unacceptable.
To object is to maximize production while minimizing con-
flicts and adverse effects. The overall interest is to balance
three factors: assurance of environmental protection to the
maximum extent practicable, orderly and timely resource
development, and assurance of a fair return for resources
sold.?®

The key structural elements include conveying multiple
leases in one region through a single impact statement, dili-
gent development of new and existing leases and measure-
ment of coal reserves and rehabilitation. The Bureau of Land
Management’s land use planning and programming system
will be utilized to determine the location, size, timing and
susceptibility to rehabilitation of future federal coal leases.
EMARS will operate through a multiple resource evaluation
at field office level, examining and evaluating the relevant
data, including rehabilitative potential, the resource base
[which includes much more than minerals, i.e., watershed,
range, wildlife, forestry, recreation], surface and mineral
ownership, socio-economic impacts, of coal development,

All lessees must submit an operating and reclamation plan within
three years. S. 891, 96th Cong. 2d Sess., at § 6 (1976). Leases shall be for
20 years, and as long thereafter as coal is produced annually in commercial
quantities. To reduce speculation, any lease not producing in commerecial
quantities at the end of 10 years shall be terminated. S. 391, 96th Cong.
2d Sess., at § 6 (1976). In addition, a new lease cannot be issued to a
party holding such a non-productive lease. S. 391, 96th Cong. 2d Sess., at
§ 3 (1976). The EMARS diligent development regulations appear to be
stricter.

The Secretary can approve consolidation of coal leases into logical
mining units, but not to exceed 25,000 acres each. S. 391, 96th Cong. 2d
Sess,, at § 5 (1976). No one shall possess over 46,080 acres of federal coal
leases in one state or over 100,000 in the United States. S. 391, 96th Cong.
2d Sess., at § 11 (19786).

287, U.S. DEpr. oOF THE INTERIOR, FINAL ENVIRONMENTAL IMPACT STATEMENT:
PROPOSED FEDERAL COAL LEASING PROGRAM, supra note 187, at 1-4.
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state and local governmental impacts and requirements, and
demand for coal.*®*

Leasing will only be in amounts appropriate for plans
to produce coal in the near future. The agency’s due diligence
and advance royalty payments requirements are designed
to ensure this objective.

One problem that could arise occurs with preference
right leasing, which occurs where a permittee has discovered
coal in commercial quantities while operating under a valid
prospecting permit. The automatic issuance of a permit and
lease would afford little protection to environmental values.
Consequently, this system has been revised so that issuance of
the original prospecting permit has to meet specified criteria:
(1) existence or workability of the coal is not known; (2)
rehabilitation is feasible and practicable; (3) other resource
uses do not override the possibile extraction of coal; and (4)
a need exists. Even with prospecting permits, emphasis will
now be on competitive leasing.

1. Implementation of EMARS

EMARS will be implemented by Interior through two of
its agencies, the Bureau of Land Management (BLM) and
the Geological Survey. The functions at times seem to over-
lap, so provisions are made for resolving any intra-agency
imbroglios.*®®

BLM determines the adequacy of environmental pro-
tection and rehabilitation aspects of all mining operations
plans, The Geological Survey in conjunction with BLM con-
ducts compliance examinations on leased acres, as well as on
prospecting permits or licensed lands beyond operating areas,
and consults with BLM on matters concerning surface dis-
turbances, reclamation and other land use considerations
prior to approval of mining and development plans for leased

288. Id. at 1-13.

289. The responsibilities of the two agencies are found at 41 FEp REG. 20253
(1976). Any disputes that cannot be resolved between the two agencies
will be referred to the appropriate Assistant Secretaries or to the Under
Secretary of the Interior.
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acres. BLM, in consultation with the Geological Survey and
the surface owner, formulates the requirements to be placed
in a lease. BLM exercises discretion on whether or not min-
eral leases, permits and licenses are to be issued. But much
of the basic data which goes into the decision making process
is gathered by the Geological Survey.

The initial study of individual tracts is designed to pro-
vide both detailed baseline studies, and environmental protec-
tion. Potential effects on the environment will be evaluated
including effects on fish and other aquatic resources, wildlife
habitats and populations, and visual, recreational, cultural
and other resources in the area.?®® Based upon these studies,
a report will be prepared, including recommendations for
lands which should be excluded because reclamation is not
obtainable or assured, measures required to comply with res-
toration and performance standards, necessary conditions
and amounts of a bond to ensure reclamation for areas dis-
turbed during the initial five year period, and additional,
more stringent requirements needed. The permit may in-
clude such terms and conditions as may be necessary to pro-
tect the environment.***

The Geological Survey is responsible for supervision of
the leases under terms of the leases issued by BLM. In-
stances of non-compliance are referred to BLM. The Ge-
ological Survey is supposed to inspect the operations quar-
terly.?®?

The regulatory coverage is quite broad, being modeled
after H.R. 25. It covers all affected lands, which extends
not only to the lands affected by exploration, development and
mining, but also all related surface structures and facili-
ties.”®® This key provision thereby does not duplicate a
weakness of many state statutes. Indeed, when no longer
necessary, the operator will remove all roads, pipelines, power-

290. 43 C.F.R. § 3041.1(b) (1976), 41 Fep. REc. 20255-6 (1976).
291. 43 C.F.R. § 3041.2-1(a) (1976).
292. 30 C.F.R. § 211.3(c) (1) (1976), 41 FEp. REG. 20263 (1976).
293. 43 C.F.R. § 3041.0-6(b) (1976).
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lines and associated facilities in a manner as to minimize
erosion, siltation, dust and pollution.**

The reclamation standard is similarly broad, requiring
affected lands to be restored to the condition and form con-
sistent with their pre-mining productivity or, in the alter-
native, to an approved post-mining use.?®® The goal is effec-
tive reclamation as soon as possible, but the actual provision
is open ended, requiring reclamation:

as soon after disturbance as possible, without
undue physical interference with ongoing opera-
tions, leaving a minimum of land unreclaimed, con-
sistent with the objective of environmental pro-
tection.?®®

A more stringent deadline would be desirable. As it is, this
flexible deadline will depend for its effectiveness upon the
enforcement efforts of BLM and the Geological Survey.

With respect to reclamation, the overburden and waste
materials shall be backfilled.*®” Top soil is to be segre-
gated.”®® Surface areas shall be stabilized and protected.**®
Thus, the regulations provide for protection of the essential
top soil and minimization of erosion. Restoration of ap-
proximately the original contours is also prescribed. If they
cannot be restored, then the lowest practicable grade is the
goal, which in any event should be less than the angle of re-
pose.’®  Water retention facilities, such as dams, must be
provided as needed.** There should be no acid mine drainage
problems. Unless otherwise approved, a diverse vegetative
cover native to the area, and capable of regeneration and suc-
cession at least equal in density and permanence to the nat-
ural vegetation must be provided.®*?

294, 43 C.F.R. § 3041.2-2(b) (11) (1976).
295. 43 C.F.R. § 3041.0-6(hh) (1976).

296, 43 C.F.R. § 3041.0-6(h) (1976).

297. 43 C.F.R. § 3041.2.2(f) (2) (1976).
298. 43 C.F.R. § 3041.2-2(f) (4) (1976).
299. 43 C.F.R. § 3041.2-2(f)(3) (1976).
300. 43 C.F.R. § 3041.2-2(f) (2) (1976).
301. 43 C.F.R. § 8041.2-2(f) (5) (1976).
302. 43 C.F.R. § 8041.2-2(f) (13) (i) (1876).
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The applications are to contain detailed plans, maps and
other baseline data such as topography, drainage facilities,
geologic, visual, cultural and archeological factors. The
topographic or aerial maps must show existing bodies of sur-
face water.®*® The exploration or mining plans shall show
that reclamation is an integral part of the proposed operations
and will progress as contemporaneously as possible with the
mining operations. Information is sought for five years of
operation, and a statement of minimizing measures is needed.

One performance standard will be of special importance
in the eastern area, where operators frequently successively
strip the same area to get at successive seams, and so are
reluctant to reclaim between operations. This provision
would require that the coal be extracted to the maximum ex-
tent possible taking into account existing technology, com-
mercially available equipment and cost of production so that
future environmental disturbances through the resumption
of mining will be minimized.*** The application of this pro-
vision on a large scale to western areas is questionable be-
cause of the thickness of the seams out west.

As with most strip mining acts, a bond must be posted.
The amount shall be sufficient to ensure reclamation.?®® If
a bond has been previously forfeited, an application for a per-
mit may be denied, but denial for past violations is discre-
tionary.**® The bond shall extend until it is determined that
successful revegetation has occurred, but for not less than
five years or over ten.**’

2. Due Diligence

The 1920 Mineral Leasing Act requires diligent develop-
ment of federal leased mineral lands. Some of the contro-
versy over federal coal leasing has centered around the In-
terior Department’s past practice of issuing leases upon ap-
plication, and then not requiring much in the way of “‘due dili-

303. 43 C.F.R. § 3041.1-2(b) (1976).

304. 43 C.F.R. § 38041.2-2(c) (1976).

305. 43 C.F.R. § 3041.3(b) (1976).

306. 43 C.F.R. § 3041.3(c) (1976).

807. 43 C.F.R. § 3041.2-2(f) (13) (ii) (B) (1976).
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gence.” Consequently, it is alleged that several applicants
obtained large leases in the early 1960’s, and have since sold
the leases at a substantial profit.>*® Hence, the Department
has done little to stop speculation. The profits were made
from a public resource. The Department has now issued a
separate set of regulations requiring due diligence. Although
separately issued from the performance standards, they are
part and parcel of an overall package.

The regulations reserve the right to cancel both future
and existing leases where lessees have not made a reasonable
effort to develop the coal reserves. Coal areas are divided
into “logical mining units,” which are areas that can be de-
veloped and mined in an efficient, economical and orderly
manner. In general, each lease will constitute an LMU.**®

Diligent development is defined to mean that prepara-
tion and production of 1/40 of the LMU reserves are ex-
tracted in 10 years, subject to specified exceptions.®® Ix-
traordinary circumstances allowing an extension of not over
five years will not include normally foreseeable business
risks, which include forseeable costs of compliance with en-
vironmental standards.®*

In addition, a continuous operative regulation requires
the production of one percent or more of the LMU reserve
on an annual basis.*’* Each new and readjusted lease shall
contain an advance royalty clause based on the maximum pro-
ductible tons determined on a schedule sufficient to exhaust
the leased reserves in 40 years.

Each coal lease shall require diligent development, and
either continuous operation or an annual advance royalty.
All leases not providing for advance royalties, and those

308. In general, see COUNCIL ON EcoNomIc PRIORITIES, LEASED AND LoST: A
STUDY OF PUBLIC AND INDIAN COAL LEASING IN THE WEST (1974).

809. If a LMU covers more than one lease, all lands in the LMU must be under
the effective control of a single operator. 43 C.F.R. § 3500.0-5(d) (1976),
41 FED. REG. 21780 (1976).

310. 43 C.F.R. § 3500.0-b(f) (1976).

811. 43 C.F.R. § 38500.0-5(f) (1) (1976). See also 43 C.F.R. § 3523.2-1(b) (ii)
(1976), 41 Freo. REG. 21781 (1976).

812. 43 C.F.R. § 8500.0-6(q) (1976).
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where advance royalties have been paid, are subject to the
conditions of continuous operation.*'?

3. Problems

a. Omission of Lands

There are several problems with the regulation, some of
which reflect the difficulties experienced by Congress in try-
ing to formulate a bill, and some of which simply reflect
Interior’s desire to renew coal leasing.

The most significant weakness of the regulations
promulgated so far is that they do not contain provisions for
excluding federal lands as unsuitable for mining. Even
though an ostensible goal is to preclude strip mining in areas
where reclamation is not possible, there are no provisions to
implement this goal, or to prevent leasing in other areas.
Later regulations are promised to fill in this gap, but none
have yet been issued.

One provision does exclude from the regulations coal
deposits owned by Indians, and thereby subject to the Trust
Protection of the United States.** Since the Indians in the
West control large coal deposits, this exclusion creates a gap
which has yet to be filled. Since the Indian lands and the
trust are handled through the Bureau of Indian Affairs,
which is part of Interior, it would seem that Interior has a
duty to issue regulations setting at least minimum standards,
such as these newly issued regulations, for the Indian lands.
The Indians could issue stricter standards if they wish.

Although Interior has yet to issue regulations for exclud-
ing lands from leasing, in its recent call for industry nomin-
ation of areas for reserved coal leasing, Interior also re-
quested nominations by concerned citizens and organizations
of areas deemed unsuitable for coal leasing.?*®* The rationale
behind requesting the nominations is to help facilitate the

318. 48 C.F.R. § 35620.2-5 (1976).
814, 43 C.F.R. § 3041.0-5(a) (1976).
315. 41 Fep. Rec. 22133 (1976).
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agency’s making process. Factors important to the decisions
are identification of endangered species habitat, archeological
values, watershed disruption, loss of range land and other in-
direct socio-economic impacts.?**

As a matter of policy, Interior does not intend to issue
coal leases in National Wildlife Refuges, units of the National
Park System, Wildness Areas and primitive areas.®” It re-
mains to be seen whether Interior will designate areas other
than these and those nominated by the public as unsuitable
for surface mining. Although reclamation potential is a
factor to be considered in opening federal lands to leasing,
impossibility of reclamation is not a factor listed to be con-
sidered in designating lands as unsuitable for mining.

b. Surface Ownership

One of the major conflicts in Congress concerned the
protections to be afforded the owner of the surface estate.
These regulations ‘“solve’” the problem legally by ignoring it.
The regulations provide that they will not affect the rights
of the surface owner.

Nothing in this subpart shall be deemed or con-
strued as increasing or diminishing any right not in
conflict with Federal law held by any person, in-
cluding any surface owner or entryman, arising
under the laws of any State and.relating to the giv-
ing or withholding of consent to, or congultation in
connection with, entry to any land for the purpose
of conducting operations subject to this subpart.®'®

Seemingly this provision means that state law will determine
the rights of the surface owner, unless Congress or the courts
find a conflict, in which event federal supremacy, of course,
prevails. In short, we still do not know.

The only substantive provision in the regulations ap-
plicable to surface owners is one which provides that opera-
tions in conjunction with other authorized uses on the same
316. 41 Fep. REG. 22133 (1976).

317. 41 Fep. REG. 22133 (1978).
318. 43 C.F.R. § 3041.0-5(d) (1976).
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land will not unreasonably interfere with or endanger opera-
tions pursuant to these regulations, or vice versa.**

¢. Water Resources

The protections afforded by the regulation to water re-
sources are not the strongest possible, but, if fully imple-
mented, will serve to protect essential water resources. Hy-
drology is one factor to be considered in issuance of a permit.

The best available practicable, commercially available
technology is required to protect existing water quality, in-
cluding control of acid mine waters, minimization of erosion,
siltation structure control,**® and, in a measure of critical
significance to the arid west, preserving water quality, quant-
ity and flow of (alluvial) valley floors, which provide signifi-
cant quantities of water for other purposes. Measures to
implement this last provision include relocating and main-
taining stream gradients, avoiding mining aquifers or aqui-
cludes, and replacing soils. This regulation also provides that
it will not affect any existing water rights.**

Another measure provides that no access road shall be
constructed in a stream, nor shall any stream or stream bed
be used as an access road. Stream fordings are to be
avoided.?**

However, none of these provisions deal with the problems
of interstate allocation of scarce water resources. This type
of problem is merely hightened by the checkerboard pattern of
state regulation and federal lands. Indeed, we still have
not even come close to solving the problems of over-allocations
on an intrastate level. The regulations merely provide that
they do not affect vested rights.?”® Sooner or later, we will
be directly confronted in a highly disruptive battle over al-
location of scarce water resources between energy needs,
farmers, ranchers, cities, domestic uses, other industrial and

819. 43 C.F.R. § 3041.0-7(b) (1976).

820. In general, see 43 C.F.R. § 3041.2-2(f) (7) (1976).

321. 43 C.F.R. § 3041.2-2(f) (7) (IV) (1976).

322. 43 C.F.R. § 3041.2-2(f) (12) (ii) (1976).

323. %E{gcél)".R. § 3041.2-2(f) (5) (IV) (1976); 43 C.F.R. § 3041.2-2(f) (7) (IV)
76). .
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Indian water rights. By continuing to postpone resolution
of issue, we are guaranteed resolutions of it at a crisis level.

d. Variances

One of the potentially serious shortcomings in the regula-
tions concern the possibility of variances. The proposed reg-
ulations set opened “maximum extent practicable” reclama-
tion standards. A major concession obtained by the Environ-
mental Protection Agency and the Council on Environmental
Quality before issuance of the final regulations was substitu-
tion of detailed performance standards with a variance
mechanism for the open-ended draft regulations.®*

The regulations provide for variance under two cir-
cumstances. First, if the operator proposes a post-mining
land use that is substantially different from the use immedi-
ately preceding the exploration and mining, it can be ap-
proved if the proposed development is deemed to constitute
an equal or better economic or public use of the affected land,
and granting of the variance is essential to achieving this
proposed land use.®*

The second possibility of a variance arises during the
operation if the operator cannot meet a performance stan-
dard. He may request a variance where such would be com-
patible with the approved post-mining land use.®*®

Although iron-clad rigidity is not always desirable, the
problem with affording a mechanism for the granting of
variances is the spirit in which such variance will be granted.
Environmentalists lack faith in the sincerity of Interior to
protect the environment. Consequently, one can be apprehen-
sive about variances. However, even with the possibility of
variances, the present regulations are a vast improvement
over the proposed “maximum extent practicable” regulations,
under which we would have been almost solely dependent on
the good faith of Interior.

324, BNA, ENVIRONMENTAL REPORTER CURRENT DEVELOPMENTS 27-28 (1976).
325, 43 C.F.R. § 3041.8(a) (2) (1976).
326. 43 C.F.R. § 3041.8(a) (1) (1976).
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e. State Laws

One major problem so far with strip mine regulations
is the wide diversity of state laws governing it. Some are
weak, and some are strong. Although the general pattern is
the same, the variances from state to state are great. To a
certain extent, this is advisable since reclamation and other
difficulties vary from state to state. But a disadvantage is
that weak laws of some states will leave our land permanently
scarred.

The vetoed act partially overcame this by setting min-
imal standards which state laws would have to meet. Per-
haps the strength of the vetoed act is that most state mea-
sures fell short.

A provision of these regulations is that Interior will re-
view the state laws, and the ones that “afford general pro-
tection of environmental quality and values at least as strin-
gent” as these regulations will be adopted by Interior and ap-
plied to federal lands within the state.** But there is no
requirement that the states bootstrap their regulations up-
wards. And since the regulations are in general weaker than
H.R. 25, the national preservation of environmental quality
from strip mining is not as good as would otherwise have
existed. We may still end up with a varieted pattern of reg-
ulations—this time within a state. The results may be ludi-
crous if a federal coal lease adjoins an area subject to only
state regulations.

f. General Criticism

The major criticism of the regulation is that Interior’s
real position is that the coal will be mined. True, environ-
mental damage will be minimized, but in the balancing test
used, there is no reason to think that environmental factors
will outweigh the need for production. It is generally be-
lieved by the federal government that the only major ways
of decreasing our energy dependence on OPEC is to vastly
increase our coal production and build more nuclear power

327. 30 C.F.R. § 211.75 (1976).
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plants. The need for increased coal production is the spur to
Interior’s reopening the federal coal lands in the West when
reclamation in fact has yet to be achieved on the coal lands
of the West.

Perhaps Interior’s attitude is best shown by the pro-
vision governing applications of state statutes. The reg-
ulation allows Interior the option of implementing state
strip mining statutes. They will not be utilized by Interior
where the Secretary finds that they would unreasonably
and unilaterally prevent the mining of federal coal in that
state and that it is the overwhelming national interest that
the coal be produced.®*®

This rule can best be explained by noting that Secretary
of the Interior Kleppe was quoted to the effect that these
statutes would be followed if the states were willing to let the
coal be mined.?**

CONCLUSION

The environmental movement should have taught us that
progress is not the penultimate goal of mankind. Con-
sequently, we should be hesitant to open an area up for de-
velopment simply because it is now considered “wasteland.”
Mineral booms have come and gone, but the ghost towns and
spoils have remained. That type of progress has become
ecologically undesirable.

Environmental law is the law of resource allocation. No
resource is more finite and desirable of protection today than
land. Long after the coal has been dug out and the shale oil
processed, the land will still be there.**® Whether or not it
will be productive, or truly a wasteland, remains to be seen.**

328. 80 C.F.R. § 211.75 (1976).

329. N.Y. Times, May 12, 1976, at 68, col. 1. They apply only “provided the
State doesn’t sit on lts hands and attempt to block or lock up federal coal
reserves that can be mined in an environmentally sound manner.” Wall
Street J., May 12, 1976, at 3, col.

330. See, e.g., PRINE PARADISE (BMI) (1971)

331, “A casual traveler gains the impression of emptmess or openness—the
‘Big Sky Country The quality generating this impression is, of course,
one of the region’s assets. But the area is not empty. The regional re-
sources are being used for an economy based upon agriculture, tourism,
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Whether or not we will yet again squander our children’s
heritage remains to be seen. The legal issue has best been
stated by the Court of Appeals for the District of Columbia
Circuit:

Whether or not the spectre of a national power
crisis is as real as the Commission apparently be-
lieves, it must not be used to create a blackout of
environmental consideration in the agency review
process.®**

The humanistic issue is whether the utility-federal policy
of encouraging economic growth, and its corrollary, the con-
struction of ever greater power plant complexes must be con-
sidered.?®®* NEPA affords the thrust to do so. Yet, regard-
less of what federal ageney is involved the NEPA Statement
reaches the seemingly inevitable conclusion that the energy
development project continue. There has been no indepen-
dent reassessment of the energy development ethos. As long
as the Department of Interior and other agencies favor de-
velopment in general of the coal resources, other social values
and environmental considerations will lose out to the growth
ethic. The impacts will hopefully be minimized, but they
will occur nevertheless.

By not dealing with this policy issue, a secondary issue
will not receive proper consideration. To what extent should
the Pacific Southwest be sacrificed on a bed of coal to fuel
Southern California and Central Arizona? Potentially air
polluting power plants will not receive approval in Southern
California because of the already existing pollution problem.
Nuclear plants will not fill the supply-demand gap for a num-
ber of reasons. By necessity, the affected utilities have
turned elsewhere in the Southwest to build their facilities.
The result is pollution far away from the baseload in thinly
populated regions. The real issue there is whether or not

and oil and gas extraction. The areas’ social, economic, and governmental
structures have evolved to meet the needs of this economy.”
NORTHERN GREAT PLAINS RESOURCES PROGRAM STAFF, NORTHERN GREAT
PLAINS RESOURCE PROGRAM: DRAFT REPORT I-2 (1974).

3832, Calvert Cliffs Coordinating Council, Ine. v. Atomic Energy Commn., 449
F.2d 1109, 1122 (D.C. Cir. 1971).

333. Caldwell, The Energy Crisis and Environmental Law: Paradox of Conflict
and Reinforcement, 20 N.Y.L.F. 751 (1975).
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Los Angeles should internalize the cost of producing electrie-
ity or will it be allowed to continue to externalize them upon
Arizona, New Mexico and Utah.

Similarly, should the Northern Great Plains have to
supply the energy for the Pacific Northwest and Midwest.
The Midwest in particular is suffering from air pollution
problems which makes low-sulphur Western coal desirable.

But stripping the West will not solve the country’s en-
ergy problems. Ultimately what is needed is the development
of new energy sources and intense action encouraging energy
conservation. Present proposals for the West only encourage
a false sense of energy security.

Veto of H.R. 25 will postpone federal regulation of strip
mining, but it will not open the floodgates to a widespread
energy rape of the West. Businessmen are hesitant to act
where major uncertainties exist, and such is the legal situa-
tion with strip mining in the West. Many are afraid to in-
vest heavily in new mines today until the legal strictures have
solidified. Thus, as long as no federal strip mine statute ex-
ists, but is expected, major uncertainties exist. Perhaps the
real tragedy of H.R. 25’s demise is not that it was vetoed, but
that only two Western statutes, Montana’s and Wyoming’s,
came close to meeting its requirements, while in the east
only Kentucky, Ohio, Pennsylvania and West Virginia come
close. The weakness of the other statutes illustrate the need
for major federal action in the area.
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