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In this article Mr. Walker and Mr. Cox point out the interesting
fact that although the Federal Power Commission has in the past gener-
ally concerned itself with power development of water, it has recently
expanded its jurisdiction to exert control in the area of federal and non-
federal non-power water uses. This article explains how this was a
necessary and expedient move so that the agency will be able to handle
the interrelated problems with more efficiency and accuracy.

JURISDICTION OF THE FEDERAL POWER
COMMISSION OVER NON-POWER
WATER USES

William R. Walker* and William E. Coz**

THE jurisdiction of the Federal Power Commission is not

generally associated with non-power uses. However, re-
cent amendment to the Federal Water Power Act,' suggest
that storage for such purposes is to receive more attention in
the future. New legislation and a closer serutiny of existing
provisions of the Act seem to provide the authority for the
FPC to play a much larger role in the use of federal and non-
federal structures for non-power water uses.

NoxN-FrEbERAL STRUCTURES

Prior to the passage of the Federal Water Power Act of
1920, the licensing of non-federal water resource projects on
navigable rivers was handled on an individual basis by Con-
gress. This responsibility shifted to the Federal Power Com-

* Director, Water Resources Research Center, Virginia Polytechnic Institute,
Blacksburg, Virginia; B.S.C.E.,, LL.B., University of Nebraska; member
of Nebraska, Iowa and Illinois Bar Associations.

**  Assistant Professor, Department of Engineering Technology, Virginia
Commonwealth University, Richmond, Virginia.

1. Ch. 285, 41 Stat. 1063 (1920), 16 U.S.C. §§ 791-823 (1964). This aet was
substantlally amended by the Federal Power Act, ch. 368 tit, I, 49 Stat. 838
(1935) (codified in scattered sections of 16 U.S. C ).
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mission with the enactment of the FWPA. The preamble to
the Act sets forth its general purpose.

An Act To create a Federal Power Commission;
to provide for the improvement of navigation ; the de-
velopment of water power ; the use of the public lands
in relation thereto, and to repeal section 18 of the
River and Harbor Appropriation Aect, approved
August 8, 1917, and for other purposes.®

The crux of the authority of the FPC is its ability to li-
cense certain activities. Section 4(e) of the Act defines this
authority.

The Commission is hereby authorized and em-
powered . ..

(e) To issue licenses to citizens of the United
States, or to any association of such citizens, or to any
corporation organized under the laws of the United
States or any State thereof, or to any State or muni-
cipality for the purpose of constructing, operating,
and maintaining dams, water conduits, reservoirs,
power houses, transmission lines, or other project
works necessary or convenient for the development
and improvement of navigation and for the develop-
ment, transmission, and utilization of power aeross,
along, from, or in any of the streams or other bodies
of water over which Congress has jurisdiction under
its authority to regulate commerce with foreign na-
tions and among the several States, or upon anv part
of the public lands and reservations of the United
States (including the Territories), or for the purpose
of utilizing the surplus water or water power from
any Government dam, except as herein provided. . .*

By the terms of the Act, the Commission was directed to
think in terms of comprehensive plans of development. Sec-
tion 10 (a) sets forth the uses for which licenses can be issued:

That the project adopted, including the maps, plans,
and specifications, shall be such as in the judg-
ment of the Commission will be best adapted to a com-
prehensive plan for improving or developing a water-
way or waterways for the use or benefit of interstate
or foreign commerce, for the improvement and utili-

2. Id. at 1063.
3. 16 U.B.C. § 797(e) (1964).
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zation of water-power development, and for other

beneficial public uses, including recreational pur-

poses; and if necessary in order to secure such plan

the Commission shall have authority to require the

modification of any project and of the plans and

specifications of the project works before approval.?

It was recognized in the original legislation that the Com-
mission could not fully discharge its responsibility unless some
flexbility was provided for it to act in certain situations even
after a license was issued. Section 10 (¢) provides that the
Commission can impose additional requirements related to the
protection of life, health, or property after the issuance of the
license.” In recent years the Commission, aware that it is un-
able at the time of license issuance to solve all of the problems
that subsequently may have to be met if comprehensive de-
velopment is to be maintained, has imposed what may be term-
ed limited subject open-end conditions which permit the altera-
tion of requirements during the license terms. Typical open-
end conditions relate to water releases, joint use of project
reservoirs and properties by the licensee and others, installa-
tion of additional capacity, ete.

The Act does contain a prohibition against unilateral 1i-
cense alteration:

Licenses may be revoked only for the reasons and in

the manner prescribed under the provisions of this

Act, and may be altered or surrendered only upon mu-

tual agreement between the licensee and the Commis-

sion after thirty days’ public notice.®
Although this section imposes some limitation on the actions
by the Commission during the license term, it does not pre-
clude the Commission from imposing, at the time of license is-
suance, a condition reserving its ability subsequently to act.
Section 6 merely requires that the ground rules be reasonably
specified at the time of license issuance but does not preclude
the alteration of requirements or the imposition of additional
burdens during the license term if the licensee is timely ap-
praised of this potential vulnerability.’

16 U.S.C. § 803(a) (1964).

16 U.S.C. § 803(c) (1964).

16 U.S.C. § 799 (1964).

Letter from Edward Berlin, Ass’t. General Counsel of FPC, to Hon. Harley
0. Staggers, Chairman, House Committee on Interstate and Foreign Com-
merce, June 24, 1968, 114 ConNG. REc. H6708-09 (daily ed. July 16, 1968).

HNeoe
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The case of Rumford Falls Power Company v. FPC® is
one of the few examples, if not the only one, where an open-
end condition has been challenged. The question in this case
was not an absence of authority on the part of the Commission
but was based on the ground of vagueness regarding an open-
end clause inserted into a license by the FPC to test whether
it could require applicants for hydroelectric power licenses to"
accept the following conditions before receiving the license:

(1) [T]hat any person, corporation, or government
agency may apply to the Commission for permis-
sion to make joint use of the licensee’s facilities;

(2) That the Commission may grant such right of
use if it would be in the interest of proper utili-
zation and comprehensive development of the
waterway; and

(8) that if such permission is granted the licensee
shall receive reasonable compensation, amount-
ing at least to reimbursement for any damages
O expenses which the joint use causes it to in-
cur.

On review the First Circuit Court found that Article 31
(the contested open-end clause) was unclear in a number of
respects, and it remanded ‘‘for clarification, either by a re-
vision of the article itself, or by way of an opinion responsive
to the questions. .. raised ....”"® The first question raised by
the court was, ‘‘Does a person, in order to apply for joint use
of a reservoir or other property in a license project, have to
possess necessary state water rights2’’'* The answer to this
question is of prime concern to those seeking to make joint use
of such project facilities. The Commission responded in an
opinion issued pursuant to the Rumford Falls Case:

Article 31 contemplates that when water rights
needed for a joint use ar eowned by some entity other
than the licensee or by the licensee for non-project
uses, such as for industrial processing, the joint user
secure the necessary water rights under state law or
interstate compaet. The article does not require,

8. 355 F.2d 683 (1st Cir. 1966).

9, Sax, Licenses—Restricting Private Rights in Public Resources, T NATURAL
RESOURCES J. 339 (1967).

10. Rumford Falls Power Company v. FPC, 355 F.2d 683, 688 (1st Cir. 1966).

11, Rumford Falls Power Co., Op. No. 465-A, at 2 (F.P.C. Sept. 9, 1966).
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however, that in every case the person must have the
rights before he files the application or the Commis-
sion acts on it. If the joint user has the capacity to
obtain the rights and the intention to do so, it may be
sufficient that he so aver. This makes it possible for
the applicant to proceed simultaneously in securing
permission to make joint use of project property and
in obtaining necessary water rights. It also resolves
the difficulty, which an applicant may face in some
states, of having to be able to put the water to bene-
ficial use before being able to obtain rights in it. If
the Commission were to grant an application to make
joint use before the applicant had the necessary water
rights, the grant would be made subject to his perfec-
ting these rights.*

The Commission stater that the party obtaining such rights
would not have the benefit of eminent domain but must pro-
ceed under state law.'

The second question was concerned with whether project
property could be used by public agencies only. The Commis-
sion replied:

It appears from its context in the Act that the phrase
‘beneficial public use’ does not mean that the uses
must be by public agencies . ... In our view, a joint
use is a public use if it has a publie benefit, and it has
a public benefit if it is consistent with a comprehen-
sive plan for development of the water . ...**

The third question dealt with was whether the joint use
could adversely effect the power licensee and the fourth with
compensation. The Commission answered in the affirmative
with respect to permitting an adverse use and deleted a clause
in Article 31 which had provided that the joint use must be
‘“‘consistent with the primary objective of the project.’’*®
With regard to compensation, the Commission stated the in-
tention that the licensee at least be able to recover any damages
or expenses which the joint use causes him to incur. The Com-
mission indicated that in some circumstances, it might be

12, Id.
13. Id. at 3.
Id.

15. Id. at 4.
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appropriate for a joint user to make a payment in addition
to damages or expenses insurred by the licensee.'®

Section 15 of the Federal Water Power Act was amended
August 3,1968."" It appears to codify the substantive content
of Article 31 which was the subject of litigation in the Rum-
ford Falls case. The amendment reads in part as follows:

In issuing any licenses under this section except
an annual license, the Commission, on its own motion
or upon application of any licensee, person, State,
municipality, or State Commission, after notice to
each State Commission and licensee affected, and af-
ter opportunity for hearing, whenever it finds that in
conformity with a comprehensive plan for improving
or developing a waterway or waterways for beneficial
public uses all or part of any licensed project should
no longer be used or adapted for use for power pur-
poses, may license all or part of the project works
for nonpower use [emphasis added].*®

The interpretation to be given this new amendment is probably
reflected in the Commission’s opinion issued pursuant to the
Rumford Falls case and discussed above.

It thus appears that in the case of new licenses or the
renewal of old ones that non-power uses may well be incorpor-
ated into the new agreements. The role or impact of the FPC
in these very important areas of water resource development
will probably expand.

FEDERAL STRUCTURES

Section 4(e) of the Federal Water Power Act, set out
earlier in the article, seems by the repetition of the phrase
“for the purpose of’’ to establish two situations in which the
FPC can legally issue licenses. The FPC has jurisdietion to
issue licenses (1) for power projects constructed in navigable
waters of the United States or on public lands and (2) for the
purpose of utilizing the surplus water or water power from
any Government dam.

16. Id. at 5.

17. Act of August 3, 1968, Pub. L. No. 90-451, § 3, 82 Stat. 616; 16 U.S.C.
§ 808 (Supp. IV, 1965-68).
Id.
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The second purpose, ‘“to issue licenses to citizens of the
United States. .. for the purpose of utilizing the surplus water
or water power from any Government dam, except as herein
provided,””® suggests that the FPC may issue a license for
purposes other than power development. Thus the FPC may
have the authority to issue licenses to use surplus water for
Non-power purposes.

Section 10(a), which conditions the issuance of licenses
as provided for in section 4(e), is of interest with respect
to the question concerning the purposes for which licenses may
be issued.

[T]he project adopted . . . shall be such a sin the
judgment of the Commission will be best adapted to
a comprehensive plan for improving or developing
a waterway or waterways for the use or benefit of in-
terstate or foreign commerce, for the improvement
and utilization of water power development, and for
other beneficial public uses, [emphasis added] . .. .*

The language ‘“and for other beneficial public uses’’ merits
particular attention. Beneficial public use covers a broad
area, an area which logically cannot be restricted to water
power development. The courts have to a large extent ignored
the language in question with regard to this interpretation.
Section 4(e) has been considered by the courts on several occa-
sions, but primarily with reference to provisions other than
those dealing with surplus water.**

The same situation prevails to some extent when examin-
ing the legislative history of the Act. The Hearings before the
Water Power Committee concerning this Act*® give no defi-
nite interpretation of the language in question. However,
certain discussions concerning the scope of the licensing au-
thority of the FPC provide some information. Although not
specifically concerning the use of surplus water from Govern-

19. 16 U.S.C. § 797 (e) (1964).

20. 16 U.S.C. § 803(a) (1964).

21. See, e.g., Udall v. FPC, 387 U.S. 428 (1967); United States v. Virginia
Elec. & Power Co., 365 U.S. 624, 639 (1961); FPC v. Tuscarora Indian Na-
tion, 362 U.S. 99 (1960) City of Tacoma v. Taxpayers, 357 U.S. 320, 324
(1958) ; FPC v. Oregon, 349 U.S. 435, 442 (1955) ; Chapman v. FPC 345
U.S. 153 169 (1953). For further examples see cases cited within the above
cases.

22. Hearings on Water Power before the House Committee on Water Power, 65th
Cong. 2d. Sess. (1918).

Published by Law Archive of Wyoming Scholarship, 1970
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ment dams, the following conversation between Mr. Lever, a
member of the Water Power Committtee and Mr. Merrill, a
member of the Department of Agriculture who was instrumen-
tal in writing the bill, is of interest:

Mg. LEvErR. Let us find out from Mr. Merrill
just what the situation in the bill is. After the water
has been utilized for power purposes, have you the
power in this bill to fix in the terms of the license
what shall be done with the water ¢

Mgr. MEgrriir. I think we would have this author-
ity under the bill. We would have authority to fix
conditions in the license that the water power should
be developed in such a manner that if the licensee
himself did not utilize the water that passed his plant
for irrigation, his use should not interfere with any-
body else taking it and using it for that purpose; and
under the provisions of subparagraph (a) of section
10, the commission would have authority, in consider-
ing licenses or application for licenses, to require that
all the uses of that water be considered and the rela-
tion of the different uses to water-power development
before granting a license for a water power.

Mgr. LEvER. In other words, the conditions of
your license will be such that you will not only use
this water for navigation or water-power develop-
ment, but in the language of the bill, for ‘other bene-
ficial public use’?

Mg. MERrILL. Yes; and they can take into con-
sideration any beneficial public use.?

At another point in the hearings, Mr. Raker, a member
of the Water Power Committee who was avidly interested in
including irrigation in the proposed bill, and David F. Hous-
ton, Secretary of Agriculture, discuss the phrase ‘‘and other
beneficial public uses’’ which appears in 10(a) of FWPA.*

Mg. RakER. Well, now this brings me to the next

Now, such an examination and analysis of any
particular territory would take in every conceivable
use that could be made of the project or scheme,
namely, for navigation, preventing floods, water-

23. Id. at 96.
24. 16 U.S.C. § 803(a) (1964).
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power development, irrigation, and any other matter
that may be connected with it, and they all ought to
be considered in adopting a scheme, should they not
[emphasis added] ¢

SECRETARY HousTON. It is not improbable that
in some cases power developments might involve flood
control and the other matters you suggest. In many
cases they would not. Probably in the majority of
cases they would only remotely relate to the broader
water-power plans contemplated under the New-
lands bill. Of course, if they should, then clearly they
ought to be bandled in close cooperation with the com-
mission created for the general purpose.®

These excerpts from the Hearings before the Committee on
Water Power resulted primarily from attempts to insure that
the use of water for irrigation received protection against
unreasonable interference from utilization of water for power
development. Also, the use of water impounded in private
hydroelectric projects was involved rather than the use of sur-
plus water from Government dams. Yet these quotations in-
dicate that the Federal Power Commission can give considera-
tion to non-power as well as power related water uses in the
issuance of licenses.

In further support of the interpretation that section 4(e)
encompasses the licensing of surplus water for non-power
water uses, reference is made to an Act passed by the 65th Con-
gress ‘‘making appropriations for the construction, repair,
and preservation of certain public works on rivers and har-
bors, and for other purposes.’””?® Section 18 is relevant.

That a commission, to be known as the Water-
ways Commission, . . . is hereby created and author-
ized . . .to bring into coordination and cooperation
the engineering, scientific, and constructive services,
bureaus, boards, and commissions of the several gov-
ernmental departments of the United States and com-
missions created by Congress that relate to study,
development, or control of waterways and water re-
sources and subjects related thereto, or to the develop-
ment and regulation of interstate and foreign com-
merce, with a view to uniting such services in investi-

25. Hearings on Water Power, supra note 22, at p. 678.
26. Act of August 8, 1917, ch. 49, 40 Stat. 250.
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gating, with respect to all watersheds in the United
States, questions relating to the development, im-
provement, regulation, and control of navigation as
a part of interstate and foreign commerce, including
therein the related questions of irrigation, drainage,
forestry, arid and swamp land reclamation, clarifi-
cation of streams, regulation of flow, control of
floods, utilization of water power, prevention of soil
erosion and waste, storage, and conservation of water
for agric;ﬂtural, industrial, municipal, and domestic
uses....”

It is interesting to note that section 18 was specifically
repealed by section 29 of the Federal Water Power Act. It
must be presumed that the FWPA was intended to assume at
least partial jurisdiction over problems originally intended
to be dealt with by section 18 of the aforementioned Act, hence
providing a plausible reason for repealing this section even
before it had time to take effect. Asindicated by the language
of section 18, it was concerned with a variety of non-power
water uses as well as utilization of water power.

The hearings concerning the FWPA indicate that the
FPC was not intended to assume complete jurisdiction over
all matters covered by the repealed section 18. Howerver,
certain discussions during the FW P A hearings which concern
section 18 provide more evidence that the scope of the FPC
authority encompasses more than the licensing for water
power and therefore includes some of the intended jurisdiction
of section 18 . The statements of Franklin K. Lane, Secretary
of the Interior, are pertinent at this time.

SeCRETARY LANE. You know that Congress pass-
ed a bill authorizing the establishment of a commis-
sion which was to take up that whole question of the
utilization of our waters and conservation of our for-
ests and this commission itself would, under your in-
tention, I presume, supersede that commission, would
it not ?

Mgr. RaxER. It seems to me that in all schemes
we should provide for what is the highest use that is
going to be made of this development. If the commis-
sion 1s granted in broad terms power to seek all uses

27. Id., § 18, at 269.

https://scholarship.law.uwyo.edu/land_water/vol5/iss1/4

10



Walker and Cox: Jurisdiction of the Federal Power Commission over Non-Power Water
1970 FEDERAL JURISDICTION OVER NON-PoweR UsEs 75

that can be made of the water, then you have the
power and can utilize it. If the commission does not
actually do the work they can utilize the information
obtained from the commission already established
in getting at the highest use that can be had of the
water. Do you not believe it would be a good thing
to enlarge its power in way of taking in the whole sub-
ject rather than to curtail their power ?

SECRETARY LANE. Well, I do not know whether
this commission ought to supplant the other commis-
sion that was proposed and take in the whole study of
the waters of the country or not. It strikes me that
is a little broader power than these three men ought to
have.

Mgr. RakEr. Well, we ought by some means to
provide for the highest utilization, and this commis-
sion in locating the project should have the benefit
of all information touching what may be for the best
possible use of the water. That is your view, is it not ¢

SECRETARY LANE. Yes;....?®

CoONCLUSION

It appears that the jurisdiction of the FPC has been ex-
panded to include non-power water uses as well as water power
development. A recent amendment authorizes the issuance
of licenses for the use of private hydroelectric power project
facilities for non-power purposes. Although the issue regard-
ing the licensing of the use of surplus water from Government
dams for non-power uses remains unresolved, there is evidence
to support this interpretation of section 4(e) of the FWPA.
In the language ““‘or for the purpose of utilizing the surplus
water or water power from any (Gfovernment dam, [emphasis
added]’”®® can be seen a new purpose, apparently different
from the development and utilization of water power. This
interpretation seems consistent with both the language of
section 4(e) itself and the provisions established in section
10(a) of the Act. It supplies a logical reason for repealing
the heretofore discussed section 18 and is in keeping with the
general discussions found in the Congressional Hearing re-
cords.

28. Hearings on Water Power, supra note 22, at 459-60.
29, 16 U.S.C. § 797(e) (1964).
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