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I. INTRODUCTION

Does environmental law matter? More specifically, does environ-
mental law actually achieve environmental protection or conservation? And
does the content of environmental, property, water, and land use law doc-
trines either reflect or encourage an environmental ethic (or, as some have
called it, a land ethic or a stewardship ethic or a conservation ethic)? These
questions dominate environmental law scholarship. They also dominate the
practice of environmental law and the development and implementation of
environmental policy at all levels of government. Environmental controver-
sies tend to have common features: (1) identification of threats or harms to
ecological health and integrity from human activity; (2) contested societal
choices about values and goals, including consideration of environmental
ethics and other, often competing principles, interests, goals, and standards
for making decisions; and (3) contested societal choices about which proc-
esses, institutions, and methods are the most fair, efficient, or effective to
resolve the problem or to achieve environmental conservation. There is a
seemingly infinite range of theories about the “right way” to protect, con-
serve, or relate to the natural environment, but many of them focus on legal
theories and processes. The environmental movement has not only created
environmental law but also has been captivated by environmental law, at
least at first glance. However, examples of noteworthy successes in the pur-
suit of environmental ethics and conservation often reveal a more nuanced
and complex picture on closer examination.

Insights about the role and efficacy of environmental law can be
found in one of the most famous environmental controversies of the twenti-
eth century, now celebrating a quarter-century mark: the Mono Lake con-
flict. The year 2003 marks the twenty-fifth anniversary of the founding of
the Mono Lake Committee, a legendary environmental “David” that success-
fully took on the “Goliath” of thirsty, growing Southern California to protect
a rare lake-based ecosystem in Northern California.! The year 2003 also
marks the twentieth anniversary of the landmark “Mono Lake case,” Na-

1. For histories of the Mono Lake Committee’s work, see JOHN HART, STORM OVER
MONO: THE MONO LAKE BATTLE AND THE CALIFORNIA WATER FUTURE (1996); Craig An-
thony (Tony) Arnold and Leigh A. Jewell, Litigation's Bounded Effectiveness and the Real
Public Trust Doctrine: The Aftermath of the Mono Lake Case, 8 HASTINGS W.-NW. J. ENVTL.
L. &PoL’Y 1 (2001); Leigh A. Jewell & Craig Anthony (Tony) Amold, The Real Public Trust
Doctrine: The Aftermath of the Mono Lake Case, in BEYOND LITIGATION: CASE STUDIES IN
WATER RIGHTS DISPUTES 155-190 (Craig Anthony (Tony) Amold & Leigh A. Jewell eds.,
2002); Michael C. Blumm & Thea Schwartz, Mono Lake and the Evolving Public Trust in
Western Water, 37 Ariz. L. REV. 701 (1995); Cynthia Koehler, Water Rights and the Public
Trust Doctrine: Resolution of the Mono Lake Controversy, 22 ECOLOGY L.Q. 541 (1995);
Andrew H. Sawyer, Changing Landscapes and Evolving Law: Lessons from Mono Lake on
Takings and the Public Trust, 50 OKLA. L. REv. 311 (1997). For both history and current
work of the Mono Lake Commiittee, see the Committee’s extensive and informative website, a
available at www.monolake.org (last visited Dec. 31, 2003), as well as the Mono Basin
Clearinghouse website, available at www.monobasinresearch.org (last visited Dec. 31, 2003).
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tional Audubon Society v. Superior Court, in which the California Supreme
Court applied the public trust doctrine to established prior appropriation wa-
ter rights, in the service of environmental protection.?

The Mono Lake conflict offers an ideal case study of the role of en-
vironmental law and litigation in achieving environmental conservation and
implementing an environmental ethic. The controversy itself is famous, a
nationally newsworthy conflict over environmental values and economic
development.’ The California Supreme Court’s Mono Lake opinion is re-
garded as one of the ten most important environmental law cases of the
twentieth century.® It has been cited in over 100 judicial or administrative
opinions, including in Alaska, Arizona, Colorado, Idaho, Hawaii, Louisiana,
Montana, Nevada, North Dakota, Oregon, Vermont, Washington, and five
federal courts.’ It is included in many law school casebooks on environ-
mental law,® property law,” and water law,® and has been discussed in about
20 treatises and nearly 400 law review articles.” Moreover, the Court’s opin-
ion in the Mono Lake case effectuated one of the most widely touted theo-
ries about the role that law and courts could play in achieving environmental
conservation. In 1970, Professor Joseph Sax published a seminal article in
the Michigan Law Review, contending that the public trust doctrine could
and should be an effective means of judicial intervention to protect and con-
serve the natural environment.”” In 1983, the California Supreme Court in
National Audubon Society cited Professor Sax’s article as the Court used the

2.  National Audubon Society v. Superior Court, 658 P.2d 709 (Cal. 1983).

3.  See NoRRriS HUNDLEY, JR., THE GREAT THIRST: CALIFORNIANS AND WATER HISTORY
344 (rev. ed. 2001) (stating that Mono Lake’s plight was featured in Harper's, National Geo-
graphic, TIME, Smithsonian, Audubon, and Sports lllustrated magazines).

4. Blumm & Schwartz, supra note 1, at 704.

5.  Author’s search of Westlaw database Keycite-Citing References for National Audu-
bon Society v. Superior Court, 658 P.2d 709 (Cal. 1983), on Nov. 14, 2003.

6. See, e.g., ZYGMUNT J.B. PLATER ET AL., ENVIRONMENTAL LAW AND POLICY: NATURE,
LAW AND SOCIETY 1000-11 (2d ed. 1998); THOMAS J. SCHOENBAUM ET AL., ENVIRONMENTAL
PoLICY LAW: PROBLEMS, CASES, AND READINGS 289-98 (4th ed. 2002). See also ROBERT L.
GLICKSMAN ET AL., ENVIRONMENTAL PROTECTION: LAW AND PoOLICY 13-15 (4th ed. 2003);
JOHN COPELAND NAGLE & J.B. RUHL, THE LAW OF BIODIVERSITY AND ECOSYSTEM
MANAGEMENT 663-65 (2002); WILLIAM MURRAY TABB & LINDA A. MALONE,
ENVIRONMENTAL LAW: CASES AND MATERIALS 972 (2d ed. 1997).

7. See, e.g., JOHN E. CRIBBET ET AL., PROPERTY: CASES AND MATERIALS 654-63 (8th ed.
2002); EDWARD H. RABIN ET AL., FUNDAMENTALS OF MODERN REAL PROPERTY LAW 687-96
(4th ed. 2000). See also JOHN P. DWYER & PETER S. MENELL, PROPERTY LAW AND POLICY: A
COMPARATIVE INSTITUTIONAL PERSPECTIVE 112 (1998); J. GORDON HYLTON ET AL., PROPERTY
LAW AND THE PUBLIC INTEREST: CASES AND MATERIALS 270 (24 ed. 2003).

8. See, eg, GEORGE A. GOULD & DOUGLAS L. GRANT, CASES AND MATERIALS ON
WATER LAW 536-49 (6th ed. 2000); JosepH L. SaX ET AL., LEGAL CONTROL OF WATER
RESOURCES: CASES AND MATERIALS 541-54 (3d ed. 2000); A. DAN TARLOCK ET AL., WATER
RESOURCE MANAGEMENT: A CASEBOOK IN LAW AND PUBLIC POLICY 414-21 (5th ed. 2002).

9.  See supranote S.

10.  Joseph L. Sax, The Public Trust Doctrine in Natural Resources Law: Effective Judi-
cial Intervention, 68 MicH. L. REv. 471 (1970).
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public trust doctrine to require the California State Water Resources Control
Board to consider the impacts of forty-three-year old water rights held by the
Los Angeles Department of Water Power, on the public’s interest in the en-
vironmental condition of Mono Lake and its ecosystem.!' The decision was
followed by additional litigation under environmental statutes, including the
California Fish and Game Code, a massive campaign of public education
and participation that built public support for saving Mono Lake, hearings
before the State Water Resources Control Board, political activism, and ul-
timately a negotiated and creative solution reached by the Mono Lake
Committee and Los Angeles and adopted by the State Water Resources Con-
trol Board. The solution provided for the Los Angeles Department of Water
and Power gradually to reduce its diversions from almost 100,000 acre-feet
per year to only 12,000 acre-feet per year, but to adjust to this reduction
through conservation and reclamation efforts, instead of simply finding an-
other body of water to drain. The results have been impressive. Southern
California water consumption patterns have changed and the Mono Lake
ecosystem has made progress towards recovery.

Mono Lake, though, is more than a case and more than a place. It is
more than the manifestation of a legal theory or an abstract set of principles.
It is more than just a remarkable outcome built on committed passions and
savvy strategies. Mono Lake is about the Mono Lake Committee’s work
over the past twenty-five years, work that involved the complex interrela-
tionship of the ecology and psychology of a place, legal theories and litiga-
tion victories, public education and participation, political action, and crea-
tive, collaborative problem-solving. The story of Mono Lake is about the
ongoing, imperfect, multi-faceted, and incomplete process of working out an
environmental ethic in practice.

Environmental law cannot, of its own force, achieve environmental
conservation or manifest an effective and meaningful environmental ethic.
The work of the Mono Lake Committee illustrates five lessons demonstrat-
ing that environmental law is but a component of a broader set of forces,
factors, and processes that are critical to environmental protection. These
lessons highlight the importance of place, public participation, politics, and
problem-solving, as well as both the utility and limits of what Dan Tarlock
calls “environmental ‘rule of law’ litigation.”* If we are to understand and

11.  National Audubon Society v. Superior Court, 658 P.2d 709, 719 n.16 (Cal. 1983).
The National Audubon court also relied heavily on a symposium on the public trust doctrine,
which was organized by Professor Harrison (Hap) Dunning, held at the University of Califor-
nia at Davis School of Law, and published in the U.C. Davis Law Review. See id. at 718 n.15,
720-21, 721 n.18.

12.  A. Dan Tarlock, The Future of Environmental “Rule of Law” Litigation, 19 PACE
ENVTL. L. REV. 575 (2002) [hereinafter Tarlock, Rule of Law I]; A. Dan Tarlock, The Future
of Environmental “Rule of Law" Litigation and There is One, 19 PACE ENVTL. L. REv. 611
(2002) [hereinafter Tarlock, Rule of Law II].
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effectively use law for social change and environmental conservation, we
must begin to map the interrelationships of the many dimensions of envi-
ronmental activism and environmental decision making, including socio-
cultural, political, economic, ethical, psychological, scientific, and legal di-
mensions. The study and practice of environmental law must become more
interdisciplinary in the sense of being truly multi-disciplinary — not just in-
terdisciplinary in the sense of bi-disciplinary — so that environmental law can
contribute its proper function to the working out of an environmental ethic.

II. THE ENVIRONMENTAL CONSERVATION CHALLENGE AND
(ENVIRONMENTAL) LEGAL CENTRALISM

Environmental problems arise and persist despite over three decades
of extensive environmental legislation and litigation at both federal and state
levels. Relationships between humans and the natural environment in the
United States pervasively threaten ecological health and integrity. Every-
where we face difficult issues about how best to protect the environment and
how to work out an environmental ethic, or conservation ethic, or steward-
ship ethic in practice.

The concept of an environmental ethic is now significant in Ameri-
can culture and environmental policy and activism. There is a diverse and
extensive set of writings for both general and academic audiences by envi-
ronmental ethicists and conservation ecologists that draws on both philoso-
phy and science to articulate an environmental ethic.”® The precise content
of environmental ethics varies from deep ecology, emphasizing the instrinsic
value of nature, its component parts, and its integrating systems and proc-
esses, to more anthropocentric and pragmatic concerns about the social and
human value of the natural environment. In general, though, environmental
concern is an important factor in United States society with a large number

13.  See, e.g., ETHICS AND ENVIRONMENTAL POLICY: THEORY MEETS PRACTICE (Frederick
Ferre & Peter Hartel eds., 1994); POSTMODERN ENVIRONMENTAL ETHICS (Max Oelschlaeger
ed., 1995); SACRED TRUSTS: ESSAYS ON STEWARDSHIP AND RESPONSIBILITY (Michael Katakis
ed., 1993); SEEING THINGS WHOLE: THE ESSENTIAL JOHN WESLEY POWELL (William deBuys
ed., 2001); UPSTREAM/DOWNSTREAM: ISSUES IN ENVIRONMENTAL ETHICS (Donald Scherer ed.,
1990); ROBIN ATTFIELD, THE ETHICS OF ENVIRONMENTAL CONCERN, (2d ed. 1991); J. BAIRD
CALLICOTT, IN DEFENSE OF THE LAND ETHIC: ESSAYS IN ENVIRONMENTAL PHILOSOPHY (1989);
RACHEL CARSON, SILENT SPRING (1962); ALDO LEOPOLD, A SAND COUNTY ALMANAC AND
SKETCHES HERE AND THERE (1949); ALDO LEOPOLD, THE RIVER OF THE MOTHER OF GOD AND
OTHER EssAYs (Susan L. Flader & J. Baird Callicott eds., 1991); ALDO LEOPOLD, FOR THE
HEALTH OF THE LAND (J. Baird Callicott & Eric T. Freyfogle eds., 1999); Max
OELSCHLAEGER, THE IDEA OF WILDERNESS (1991); HOLMES ROLSTON, III, ENVIRONMENTAL
ETHICS: DUTIES TO AND VALUES IN THE NATURAL WORLD (1988); JOSEPH SITTLER,
EVOCATIONS OF GRACE: WRITINGS ON ECOLOGY, THEOLOGY, AND ETHICS (Steven Bouma-
Prediger & Peter Bakken eds., 2000); RICHARD SYLVAN & DAVID BENNETT, THE GREENING OF
ETHICS (1994).
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of people expressing support for environmental conservation.'* Environ-
mental ethics have also influenced legal thinking, evidenced not only
through the writings of legal scholars like Eric Freyfogle,' but also in legal
authorities themselves.'® Nonetheless, there does not appear to be a uniform,
universally accepted environmental principle or set of environmental princi-
ples that consistently and effectively govern public policy, social and indi-
vidual behavior, or legal decision making. Environmental ethics are vision-
ary and aspirational, but do not actually achieve environmental conservation
until they are put in practice.” The persistence of environmental problems
in United States society is evidence that our practice of environmental ethics
is considerably less well developed than our theory of environmental eth-

ics.'®

14.  See Lisa M. BENTON & JOHN RENNIE SHORT, ENVIRONMENTAL DISCOURSE AND
PRACTICE 113-17 (1999); DANEL A. FARBER, ECO-PRAGMATISM: MAKING SENSIBLE
ENVIRONMENTAL DECISIONS IN AN UNCERTAIN WORLD 1-3 (1999); BENJAMIN KLINE, FIRST
ALONG THE RIVER: A BRIEF HISTORY OF THE U.S. ENVIRONMENTAL MOVEMENT 133 (2d ed.
2000); WALTER A. ROSENBAUM, ENVIRONMENTAL POLITICS AND POLICY 21-26 (5th ed. 2002);
Daniel J. Fiorino, Rethinking Environmental Regulation: Perspectives on Law and Govern-
ance, 23 HARV. ENVTL. L. REv. 441, 441 n.1 (1999).

15.  See, e.g., ERIC T. FREYFOGLE, JUSTICE AND THE EARTH: IMAGES FOR OUR PLANETARY
SURVIVAL (1995); ERIC T. FREYFOGLE, BOUNDED PEOPLE, BOUNDLESS LANDS: ENVISIONING A
NEW LAND ETHIC (1998); ERIC T. FREYFOGLE, THE LAND WE SHARE: PRIVATE PROPERTY AND
THE COMMON GooD (2003); Eric T. Freyfogle, Context and Accommodation in Modern Prop-
erty Law, 41 STaN. L. REv. 1529 (1989); Eric T. Freyfogle, The Owning and Taking of Sensi-
tive Lands, 43 UCLA L. REv. 77 (1993). See also Craig Anthony (Tony) Amold, The Recon-
stitution of Property: Property as a Web of Interests, 26 HARv. ENVTL. L. REv. 281, 305-06,
318-21, 334, 344, 349-58 (2002); CHARLES F. WILKINSON, THE EAGLE BIRD: MAPPING A NEW
WEST (1992); Symposium: Environmental Ethics and Policy: Bringing Philosophy Down to
Earth, 37 U.C.Davis L. REv. 1 (2003).

16.  See Freeborn County by Tuveson v. Bryson, 243 N.W.2d 316, 332 (Minn. 1976);
Application of Christenson, 417 N.W.2d 607, 615 (Minn. 1987); McLeod County Bd. of
Comm’rs v. State, 549 N.W.2d 630, 633-34 (Minn. App. 1996); Just v. Marinette County,
201 N.w.2d 761 (Wis. 1972); Rowe v. Town of North Hampton, 553 A.2d 1331 (N.H. 1989);
Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1034-35 (1992) (J. Kennedy concur-
ring). See also Alyson C. Floumnoy, In Search of an Environmental Ethic, 28 COLUMBIA J.
ENVTL. L. 63 (2003) (analyzing whether federal environmental statutes reflect environmental
ethics); John R. Nolon, /n Praise of Parochialism: The Advent of Local Environmental Law,
26 HARv. ENVTL. L. REV. 363 (2002) (describing local ordinances and regulations aimed at
environmental conservation).

17.  See J. BARD CALLICOTT, BEYOND THE LAND ETHIC: MORE ESSAYS IN
ENVIRONMENTAL PHILOSOPHY 45-58 (1999); Barton H. Thompson, Jr., Tragically Difficult:
Obstacles to Governing the Commons, 30 ENVTL. L. 241, 267-69 (2000). See generally
RECONSTRUCTING CONSERVATION: FINDING COMMON GROUND (Ben A. Minteer & Robert E.
Manning eds., 2003).

18. See, e.g.,, UNITED STATES GEOLOGICAL SURVEY, STATUS AND TRENDS OF THE
NATION’S BIOLOGICAL RESOURCES (1999) available at http://biology.usgs.gov/s+/SNT/in
dex.htm (last visited 3).
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The Intermountain West, for example, is no stranger to the types of
challenges that were faced by the Mono Lake Committee in California."”
Communities in Wyoming currently wrestle with whether to allow extractive
activities, such as coal-bed methane extraction and oil and gas drilling, in
areas of rich but subtle landscapes and habitat corridors for countless wild-
life, such as the Powder River Basin in northeastern Wyoming and the Red
Desert in southwestern Wyoming.* In addition, protection of both instream
flows and water quality in the Wind River and Big Horn River, not only for
the benefit of the Wind River Tribes but also for the health of the watershed,
are important socio-political and legal issues despite an adverse, but con-
fused and possibly non-implementable, opinion by the Wyoming Supreme
Court on the Tribes’ right to instream flows for fisheries.?' In Montana, cur-
rently contested environmental issues include loss of wilderness and way of
life to rapid land development, threats to water quality from livestock feed-
lots, a new statewide ban on cyanide-process open-pit mining, and imple-
mentation of a state constitutional right to a clean and healthful environ-
ment.2 Colorado’s rivers and streams suffer from high demand for water
appropriations to support urban development and other rapidly growing ur-
ban areas and to provide water for artificial snowmaking activities of the ski
industry. Conflict over the Gunnison River, stressed by development on the

19.  For conservation issues in the Intermountain West generally, see CHARLES F.
WILKINSON, CROSSING THE NEXT MERIDIAN: LAND, WATER, AND THE FUTURE OF THE WEST
(1992); WILKINSON, THE EAGLE BIRD, supra note 15; ROCKY MOUNTAIN FUTURES: AN
EcoLoGICAL PERSPECTIVE (Jill S. Baron ed., 2002).

20. Keith Kloor, Powder Keg, AUDUBON, Dec. 2002, at 65-72; FRIENDS OF THE RED
DESERT, WYOMING’S RED DESERT: WILD HEART OF THE WEST (informational brochure on file
with the Wyoming Law Review), BIODIVERSITY CONSERVATION ALLIANCE AND FRIENDS OF
THE RED DESERT, THREATS TO JACK MORROW HILLS (informational flyer on file with the
Wyoming Law Review).

21.  Inre Big Horn River Adjudication, 835 P.2d 273 (Wyo. 1992); Tom Bellamore, From
Sharing to Strife: A Case Study of the Adjudication of the Big Horn River System and Its
Impact on the Wind River Tribes, in BEYOND LITIGATION: CASE STUDIES IN WATER RIGHTS
DispUTES 15-77 (Craig Anthony (Tony) Amold & Leigh A. Jewell eds., 2002); GEOFFREY
O’GARA, WHAT YOU SEE IN CLEAR WATER: INDIANS, WHITES, AND A BATTLE OVER WATER IN
THE AMERICAN WEST (2000); Tom Reed, Wyoming Tribes Get Support to Keep a River Wet,
HiGH COUNTRY NEWS, May 29, 1995.

22.  Jennifer McKee, Judge Restricts Permits for Feedlots, BILLINGS GAZETTE, Oct. 10,
2003; Montana Environmental Information Center, Plum Creek Moves Toward Land Devel-
opment, available at http://www.meic.org/PlumCreek.html (last visited Nov. 19, 2003); Mon-
tana Environmental Information Center, Land Use Policy, available at http://www.meic.
org/land_use.html (last visited Nov. 19, 2003); Montana Environmental Information Center,
Judge Reinforced Feedlot Decision, available at http://www.meic.org/cafo.html (last visited
Nov. 19, 2003); Montana Environmental Information Center, The Kendall Mine, available at
http://www.meic.org/kendallmine.html (last visited Nov. 19, 2003); Montana Environmental
Information Center, Hardrock Mining: Supreme Court Hears I-137 Challenge, available at
http://www.meic.org/il37victory.html (last visited Nov. 19, 2003); Montana Environmental
Information Center, Water Quality: Landmark Victory for Human Health and the Environ-
ment, available at http://www.meic.org/cleanandhealthful.html (last visited Nov. 19, 2003);
Montana Environmental Information Center, Saving the Blackfoot River, available at
http://www.meic.org/blackfoot.html (last visited Nov. 19, 2003).
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Front Range of the Rocky Mountains near Denver, exemplifies the former,?
while litigation over instream flows in Snowmass Creek exemplifies the
latter.?* In New Mexico, stresses on the Middle Rio Grande Basin along the
Rio Grand River, including increasing demands by Albuquerque and other
cities for water, have run head-long into the Endangered Species Act’s pro-
tection of the Rio Grande silvery minnow.”

In all of these examples, the participants use or contemplate using
legal principles, institutions, and processes to resolve the issues and to
achieve some greater degree of environmental conservation than would oc-
cur with a more laissez-faire approach. Much of the work of the environ-
mental movement, environmental lawyers, and environmental law scholars
is concerned with “law” — legal doctrine and legal institutions — as central to
the successes (or potential successes) and failures (or potential failures) of
environmental protection. This way of looking at the law is known as legal
centralism or legal centrism. The primary premises of legal centralism are
that the state is the source of social order and rules of behavior in society,
and that conflicts over behaviors or values are resolved by formal legal insti-
tutions and processes.” Critics of legal centralism include legal peripheral-
ists, who are generally market-oriented libertarians demonstrating the central
role of informal, nongovernmental ordering and norms in society, 2’ and le-
gal pluralists, who are generally social reformers and critics emphasizing the

23.  AMERICAN RIVERS, AMERICA’S MOST ENDANGERED RIVERS OF 2003, 20-21 (2003);
American Rivers, Gunnison River, available at http://www.amrivers.org/mostendangered
/gunnison2003.htm (last visited Oct. 28, 2003).

24.  Aspen Wilderness Workshop v. Colorado Water Conserv. Bd., 901 P.2d 1251 (Colo.
1995).

25.  Rio Grande Silvery Minnow v. Keys, 333 F.3d 1109 (10th Cir. 2003); Beth Richards,
Note, WATER LAW — The Pump Don’t Work Because the Bureau Took the Handle: The
United States Bureau of Reclamation’s Discretion to Reduce Water Deliveries to Comply with
the Endangered Species Act, 4 WYo. L. REv. 111 (2003); John R. Brown, “Whisky’s Fer
Drinkin’; Water'’s Fer Fightin'! Is It?: Resolving a Collective Action Dilemma in New Mex-
ico, 43 NAT. RESOURCES J. 185 (2003).

26. For analysis of legal centralism/centrism, typically by critics, see ROBERT C.
ELLICKSON, ORDER WITHOUT LAw: How NEIGHBORS SETTLE DISPUTES 4-6, 137-55 (1991);
John Lande, Getting the Faith: Why Business Lawyers and Executives Believe in Mediation, 5
HaARv. NEGOT. L. REv. 137, 147-49 (2000); Barton H. Thompson, Institutional Perspectives
on Water Policy and Markets, 81 CAL. L. REv. 671, 674-79 (1993); Jonathan Zasloff, Law
and the Shaping of American Foreign Policy: From the Gilded Age to the New Era, 78
N.Y.U. L. REv. 239, 258-59 (2003).

27.  ELLICKSON, supra note 26, at 4-6, 137-55; Robert D. Cooter, Against Legal Centrism,
81 CAL. L. REv. 417 (1993) (reviewing ELLICKSON, supra note 26); Robert D. Cooter, Decen-
tralized Law for a Complex Economy: The Structural Approach to Adjudicating the New Law
Merchant, 144 U. Pa. L. Rev. 1643 (1996), Thompson, supra note 26, at 674-79.
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multitude of non-legal forces that shape both society and law.?®

Environmental law is dominated by the legal centralist world view.
First, consider the environmental movement itself. The mainstream envi-
ronmental movement, especially as represented by the major national envi-
ronmental groups, has historically relied heavily on federal environmental
legislation to establish broad mandates, regulatory programs to implement
these mandates through controls over private and public actions, and on citi-
zen suit litigation to force both the regulators and the regulated to comply
with statutory mandates.” The last factor is what Dan Tarlock refers to as
environmental “rule of law” litigation, which has pervaded the environ-
mental movement.”® This identification of environmental activism with en-
vironmental legal action came into sharp focus when the grassroots envi-
ronmental justice movement in low-income communities of color criticized
the mainstream environmental movement as dominated by legal and scien-
tific elites, biased by their preference for legal and scientific solutions to
environmental problems.*!

Second, consider environmental lawyers. To many environmental
lawyers, environmental problems are legal problems requiring legal solu-
tions. The lawyer’s cognitive bias in framing in the problem and limited set
of skills to offer participants in environmental conflicts makes some sense;
after all, legal education prepares people to be lawyers — to understand legal
principles, engage in legal analysis, use legal skills, and in short, think like a
lawyer — not to be political scientists, philosophers, conservation ecologists,

28.  PATRICIA EWICK & SusaN S. SILBEY, THE COMMON PLACE OF LAW: STORIES FROM
EVERYDAY LIFE 34-35 (1998) (“Because the term ‘law’ names assorted social acts, organiza-
tions, and persons, including lay as well as professional actors, and encompasses a broad
range of values and objectives, it has neither the uniformity, coherence, nor autonomy that is
often assumed.”); Abner S. Green, Kiryas Joel and Two Mistakes About Equality, 96 COLUM.
L. REv. 1, 13 n.57 (1996); Pauline T. Kim, Norms, Learning, and Law: Exploring the Influ-
ences on Workers'’ Legal Knowledge, 1999 U. ILL. L. REv. 447; Lande, supra note 26, at 147-
49,

29.  Cary Coglianese, Social Movements, Law, and Society: The Institutionalization of the
Environmental Movement, 150 U. PA. L. REv. 85, 95-102 (2001); Floumoy, supra note 16, at
64-66; David Sive, The Litigation Process in the Development of Environmental Law, 19
PACE ENVTL. L. REV. 727 (2002).

30.  See Tarlock, Rule of Law I, supra note 12; Tarlock, Rule of Law II, supra note 12.

31.  Robert D. Bullard, Anatomy of Environmental Racism and the Environmental Justice
Movement, in CONFRONTING ENVIRONMENTAL RACISM: VOICES FROM THE GRASSROOTS 15, 22
(Robert D. Bullard ed., 1993); Luke Cole, Empowerment as the Key to Environmental Protec-
tion: The Need for Environmental Poverty Law, 19 ECOLOGY L.Q. 619, 634-42 (1992); Sheila
Foster, Environmental Justice in an Era of Devolved Collaboration, 26 HARv. ENVTL. L. REV.
459 (2002); Eileen Gauna, The Environmental Justice Misfit: Public Participation and the
Paradigm Paradox, 17 STAN. ENVTL. L.J. 1 (1998); Eileen Gauna, An Essay on Environ-
mental Justice: The Past, The Present, and Back to the Future, 42 NAT. RESOURCES J. 701
(2002).
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engineers, economists, sociologists, or urban planners.> However, there is a
growing awareness in both the legal profession and legal education of the
problems associated with a lawyer’s failure to consider a client’s non-legal
goals and needs, to consider the non-legal aspects of legal problems, to con-
sider non-legal solutions, to work well on a team with non-lawyers, and to
resist seizing control of the client’s dispute or problem.

Third, consider environmental law scholars. Like our former stu-
dents in legal practice, we are biased by our training and professional norms
to focus on law as a primary vehicle for environmental conservation. Our
scholarship both seeks out existing legal principles and methods and pro-
poses new legal principles and methods to solve environmental problems.
Two recent, important articles exemplify the legal centralism of environ-
mental law scholarship. In the June 2003 issue of the Stanford Environ-
mental Law Journal, Holly Doremus argues that environmental law is con-
stitutive in that it shapes and determines the core characteristics of our com-
munities, values, technologies, institutions, and behaviors.** In a 2003 issue
of the Columbia Journal of Environmental Law, Alyson Flournoy examines
environmental law for the values it reflects, assuming that an environmental
ethic — to the extent that it exists in practice — will be found in the substan-
tive content and actual implementation of environmental laws.”> Both of
these articles offer valuable insights and are significantly broader in scope
and implication than a traditional article suggesting a particular doctrine or

32. Craig Anthony (Tony) Amold, Litigation as Dispute Non-Resolution: Lessons From
Case Studies in Water Rights Disputes, in BEYOND LITIGATION: CASE STUDIES IN WATER
RiGHTs DISPUTES 1-14 (Craig Anthony (Tony) Amold & Leigh A. Jewell eds., 2002); Derrick
A. Bell, Jr., Serving Two Masters: Integration Ideals and Client Interests in School Desegre-
gation Litigation, 85 YALE L.J. 470 (1976); Gary L. Blasi, What Lawyers Know: Lawyering
Expertise, Cognitive Science, and the Functions of Theory, 45 J. LEGAL Epuc. 313 (1995);
Paul Brest & Linda Hamilton Krieger, Lawyers as Problem Solvers, 72 TeMp. L. REv. 811
(1999); Cole, supra note 31; Gerald P. Lopez, Lay Lawyering, 31 UCLA L. Rev. 1 (1984);
Peter Margulies, “Who Are You to Tell Me That?"”: Attorney-Client Deliberation Regarding
Nonlegal Issues and the Interests of Nonclients, 68 N.C. L. Rev. 213 (1999); Ann Shalleck,
The Constructions of the Client Within Legal Education, 45 STAN. L. REv. 1731 (1993). But
see David Luban, Rediscovering Fuller’s Legal Ethics, 11 GEo. J. LEGAL ETHICS 801 (1998)
(describing the theories of Lon Fuller, who rejected legal centralism but argued that lawyers
are architects of social structure integrating legal and non-legal concerns).

33. See, eg., DaviD A. BINDER, LAWYERS AS COUNSELORS: A CLIENT-CENTERED
APPROACH 18 (1991); DoUGLAS E. ROSENTHAL, LAWYER AND CLIENT: WHO’S IN CHARGE?
36-46 (1974); Amold, supra note 32; Bell, supra note 32; Brest & Krieger, supra note 32;
Cole, supra note 31; Bradley C. Karkkainen, Environmental Lawyering in the Age of Col-
laboration, 2002 Wis. L. REv. 555 (2002); Lopez, supra note 32; Margulies, supra note 32;
Carrie Menkel-Meadow, Narrowing the Gap by Narrowing the Field: What's Missing from
the MacCrate Report — of Skills, Legal Science, and Being a Human Being, 69 WasH. L. REv.
593, 620 (1994); Carrie Menkel-Meadow, When Winning Isn't Everything: The Lawyer as
Problem Solver, 28 HOFSTRA L. REv. 905 (2000); Robert S. Redmount, Humanistic Law
Through Legal Counseling, 2 CONN. L. REv. 98, 111-12 (1969); Shalleck, supra note 32.

34. Holly Doremus, Constitutive Law and Environmental Policy, 22 STANFORD
ENVIRONMENTAL LAW JOURNAL 295 (2003).

35.  Floumoy, supra note 16.
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mechanism as a method of achieving environmental conservation, as did
Joseph Sax’s seminal public trust article in 1970.° But they reflect the sort
of legal centralism expressed by a former dean of the University of Wyo-
ming College of Law and natural resources law scholar, the late Frank Tre-
lease, who said:

The law is a mechanism for getting things done, for accom-
plishing the purposes of society, for requiring some things
and forbidding others. If the people of the United States or
of a state desire to keep water in a stream or to put it back in
a stream a law can be framed to do the job.”

The Mono Lake Committee’s work suggests that the inquiries that
are central to environmental law scholarship and practice miss a broader, and
arguably more important, set of issues about how best to achieve environ-
mental protection. The “law” plays only a part in environmental protection.
Although this part is virtually inevitable in current American society, often
valuable, and sometimes even necessary, the law’s role is hardly central or
all-important. Like particular components of nature contribute to the com-
plex and dynamic interrelationships of ecosystems, legal doctrines, institu-
tions, and processes contribute to a broader “ecology” of environmental pro-
tection, which is made up of many interconnected parts that are integrated by
dynamic processes and relationships. The legal centralism of environmental
law scholarship overemphasizes the role of law, instead of studying how the
law fits into a larger picture that includes social forces, politics, economic
considerations, ecology, ethical development and action, psychology, reli-
gious belief, natural phenomena and events, technology, and many other
factors. In the case of Mono Lake, legal theories and victories were impor-
tant but preliminary to even more important work, such as public education
and advocacy, political action, and collaborative problem-solving.

II1. A HISTORY OF MONO LAKE AND THE MONO LAKE COMMITTEE®®

36.  Sax, supranote 10.

37. DAVID M. GILLILAN & THOMAS C. BROWN, INSTREAM FLOW PROTECTION: SEEKING A
BALANCE IN WESTERN WATER USE 3 (1997).

38. Portions of this section are republished from Leigh A. Jewell & Craig Anthony
(Tony) Amold, The Real Public Trust Doctrine: The Aftermath of the Mono Lake Case, in
BEYOND LITIGATION: CASE STUDIES IN WATER RIGHTS DISPUTES 155-190 (Craig Anthony
(Tony) Amold & Leigh A. Jewell eds., 2002), with permission of the Environmental Law
Institute; and Craig Anthony (Tony) Amold & Leigh A. Jewell, Litigation's Bounded Effec-
tiveness and the Real Public Trust Doctrine: The Aftermath of the Mono Lake Case, 8
HASTINGS W.-N.W. J. ENvTL. L. & PoL’y 1 (2001), reprinted from HASTINGS WEST-
NORTHWEST JOURNAL OF ENVIRONMENTAL LAW & PoLICY, Volume 8, Number 1, Fall 2001, 1
by permission. Unless noted otherwise, the sources of information in this history section
come from these two publications and the sources cited therein, or from: HART, supra note 1;
the Mono Lake Committee website, available at www.monolake.org (especially pages for
Committee History; L.A. Water Conservation Council; Education & Interpretation; Political
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The story of Mono Lake began between 750,000 and three million
years ago, when geologic activity created a basin of water in the area in
which Mono Lake is now located — on the eastern slope of the Sierra Nevada
Mountains in eastern California and the western edge of the Great Basin. The
Great Basin is a large region of parallel mountain ranges and valleys, most
of which drain to desiccated playas or saline lakes like Mono Lake. The
Great Basin extends to southeastern Idaho and Utah’s Great Salt Lake in the
northeast, Oregon’s Klamath Lake and Albert Lake in the northwest, and
Lake Mead and Las Vegas in the south. Its western edge includes Pyramid
Lake north of Reno, Mono Lake, and the now-dry Owens Lake, which was
drained by the Los Angeles Department of Water and Power for municipal
water supplies in the early twentieth century. What is now known as Mono
Lake emerged from a larger body of water known by geologists as Lake
Russell between 9000 and 13,300 years ago due to volcanic activity.

Mono Lake is a terminal lake: Sierra Nevada snowmelts flow into
the lake from five feeder streams and a little precipitation falls directly into
the lake’s surface, but the lake has no outlet. As such, it is a saline lake, but
it is also an alkaline and sulfurous lake, having an especially unusual chem-
istry and a “heavy” feel and “reflective” look. There are an estimated 285
million tons of chemicals now dissolved in Mono Lake. Prior to Los Ange-
les diverting Mono Lake feeder stream waters, the lake was about one-third
as salty as the ocean, but in 1981, with vastly less water to dilute the solids
in the lake, it was three times as salty as the ocean.

Mono Lake is part of an extraordinary ecosystem that supports a di-
versity of life. Although the lake is too saline to support fish, it bursts forth
with millions of tons of algae and microscopic plants every spring and sum-
mer. These organisms feed a sizeable population of brine shrimp unique to
Mono Lake, which populate the entire lake near the surface and number as
many as seven trillion during their summer peak, and alkali flies ringing the
edge of the lake’s surface and numbering in the millions. The brine shrimp
and alkali flies in turn support a large number of nesting and migratory birds
that feed on them. These birds include the California gull, eared grebe,

History; Mono Lake FAQ; Mono’s Wildlife; Statistics; and Restoration of the Mono Basin)
(last visited Nov. 18, 2003); the Mono Lake Basin Research website, available at
www.monobasinresearch.org (especially pages for Political & Legal Chronology; Mono
Basin Historical Information; Waterfowl Habitat at Mono Lake; Mono Basin Creek Profiles:
Rush, Lee Vining, Parker, Walker, and Mill; Current Mono Basin Research; Mono Basin
Reports and Studies Online; and Mono Basin Legal Resources) (last visited Nov. 18, 2003);
Jane Braxton-Little, Mono Lake Rising: Adding Water Is Just the First Step in the Recipe for
Renewal, CALIFORNIA WILD, Summer 2000, available at www.calacademy.org/calwild
/summer2000/html/monolake.html (last visited Dec. 31, 2003); Kevin Roderick, SELLING A
LAKE: Tenacious Mono Backers Use Sophisticated Tactics to Beat DWP to Its Knees, Los
ANGELES TIMES, Sept. 24, 1989, at 3; Mike Rosentreter & Gary A. Warner, Mono Lake Chro-
nology, ORANGE COUNTY REGISTER, July 29, 2001. In this section, citations are provided for
direst guotations and primary legal authorities.
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northern or red-necked phalarope, Wilson’s phalarope, American avocet,
and snowy plover. Mono Lake is internationally recognized as an important
habitat for shorebirds, one of the three or four most important shorebird
habitats in the United States. It provides the breeding habitat for 60,000
California gulls, about twenty-five percent of the world’s California gull
population, second only to the Great Salt Lake. It serves as an essential mi-
gratory stop for many birds moving between summer and winter nesting
areas, including several thousand avocets, about 70,000 phalaropes, and be-
tween 750,000 and one million grebes. The five feeder streams to Mono
Lake — Mill, Lee Vining, Walker, Parker, and Rush Creeks — have histori-
cally supported a range of riparian vegetation and trout, among other spe-
cies.

Mono Lake is also aesthetically extraordinary. Limestone forma-
tions that look like towers and spires — known as tufa — rise from the lake.
The tufa formations at Mono Lake are arguably the most numerous and dis-
tinctive of any saline lake, and have been extensively photographed, includ-
ing by the famous Ansel Adams. They also provide nesting habitat for fal-
cons, owls, and small mammals. With its dramatic tufa towers, reflective
water, diverse wildlife, and dramatic geologic setting on the eastern slope of
the Sierra Nevadas, Mono Lake’s landscape is unusual, evocative, and eerie.
It now attracts thousands of visitors annually, although Mark Twain called it
the “loneliest tenant of the loneliest spot on earth.”*

In 1940, the Division of Water Resources, which was the predeces-
sor to the State Water Rights Board and ultimately the State Water Re-
sources Control Board (Water Board), granted the City of Los Angeles De-
partment of Water and Power (DWP) a permit to appropriate almost the
complete flow of four of the five streams that supply water into Mono Lake.
Immediately after receiving appropriative rights to the four streams, DWP
erected structures to divert approximately half of the flow of the four streams
into DWP’s Owens Valley aqueduct. Then, in 1970, when faced with judi-
cially mandated limits on diversions from the Colorado River, DWP con-
structed another diversion tunnel, resulting in the diversion of almost all of
the flow of the four streams. By 1979, the Mono Lake feeder streams sup-
plied almost twenty percent of Los Angeles’ water.

The diversions resulted in widespread negative impacts in and
around the lake. The level of the lake dropped and the surface area of the
lake went down by one-third. In fact, between 1940 and 1970, Los Angeles
diverted an average of 57,067 acre-feet of water per year from the Mono
Basin, resulting in the lake level dropping by an average of 1.1 feet per year.
In addition to the physical effects on the lake, the chemical composition in-
creased significantly in salinity. Between 1970 and 1980, following con-

39.  Mark Twain, Roughing It (1871), quoted in SAX ET AL., supra note 8, at 541.
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struction of a second aqueduct to increase flow by fifty percent, Los Angeles
diverted 99,580 acre-feet on average per year from the Mono Basin. Over
the forty-year span from 1940 to 1980, the diversions caused Mono Lake to
shrink from an area of eighty-five square miles to 60.3 square miles and its
surface level dropped from 6416 feet above sea level to 6376 feet above sea
level. Exceedingly wet winters from 1982-1984 gave the lake a moment to
rejuvenate, raising the lake level to 6379 feet above sea level, still thrity-
eight feet lower than in 1941.

The California gull became particularly endangered by the decrease
in lake level. One of two main islands that protect bird breeding grounds
joined with the mainland because of the lake level drop, allowing predators
access to the nesting grounds. Coyotes actually reached one of the popular
breeding islands by 1979, immediately resulting in a significant decline in
breeding nests. Significantly, in 1981, almost all of the infant birds did not
survive to adulthood.

The effort to save Mono Lake began with a small group of scientists
and environmentalists who became alarmed about the health of the lake and
its ecosystem in the 1970s. David Gaines, a Stanford-educated biologist,
omithologist, and ecologist, came across Mono Lake in 1974 when he was
doing a quick biological inventory of Mono Lake for the California Natural
Areas Coordinating Council. A bird enthusiast, Gaines became very inter-
ested in Mono Lake. He spent a year doing research at Mono Lake in 1975
in conjunction with his teaching job at the University of California at Davis.
In 1976 he quit his Davis teaching job and spent the next two years traveling
throughout California, lecturing to Sierra Club and National Audubon Soci-
ety chapters to stir interest in the damage done by Los Angeles to the lake
that he had come to love. He and about a dozen other environmentalists and
scientists formed the Mono Basin Research Group in 1976 to study envi-
ronmental conditions at Mono Lake.*

Field study research on birds at Mono Lake led to research on Mono
Lake’s overall ecology, which in turn led to a deep commitment to organize
a campaign to save Mono Lake and the species that depended on it.*' In
1978, David Gaines and his eventual-wife Sally Judy founded the Mono
Lake Committee with a small group of people who were also passionate
about the lake. They set up Committee headquarters in the small tourist
town of Lee Vining, on the eastern entrance to Yosemite National Park and
western shore of Mono Lake. They sold t-shirts and distributed bumper
stickers all over cities throughout the State saying “Save Mono Lake.”

40.  See supra note 38. See also Geoffrey McQuilkin, Mono's Scientists: A Portrait of
Five Committed Researchers, MONO LAKE NEWSLETTER, Spring 2003, at 7-10 (on file with
the Wyoming Law Review).

41. In addition to the sources cited in note 38, supra, see Mark Vanderhoff, Hike for
Hope, RENO GAZETTE-JOURNAL, May 29, 2003, at E3.
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Gaines was pivotal in bringing together various environmental groups, as
well as the elite law firm of Morrison & Foerster, to file the National Audu-
bon lawsuit and creating national recognition of the Los Angeles diversions.
He was also joined by a former University of California at Berkeley student,
Tim Such, whose 1974 class project resulted in an ongoing mission to find a
way to use the public trust doctrine to protect Mono Lake.

In 1979, after observing the rapid decline in the level of Mono
Lake and its ecological harm and unsuccessfully pursuing compromise pro-
posals that DWP quickly rejected, the Mono Lake Committee, the National
Audubon Society, and Friends of the Earth filed suit in Superior Court.
They sought to enjoin diversions by DWP on the theory that the public trust
doctrine protected the shores, bed, and waters of Mono Lake. The litigation
resulted in the famous Mono Lake public trust case.

In National Audubon Society v. Superior Court, Alpine County, the
California Supreme Court issued a writ of mandate to the Superior Court,
essentially requiring the Superior Court to require the State Water Resources
Control Board to reconsider DWP’s water rights in light of the public trust
doctrine.” The public trust doctrine is an ancient doctrine, originating in
Roman civil law and coming to the United States via English common law.
It provides that the state does not merely own navigable waters and their
underlying lands, but instead holds them in trust for the public and cannot
alienate these resources without protecting the public trust values of naviga-
tion and increasingly now environmental conservation. In the 1892 case of
Illinois Central Railroad Company v. Illinois, the United States Supreme
Court upheld the Illinois Legislature’s revocation of its grant of almost the
entire Lake Michigan waterfront in Chicago to the Illinois Central Railroad,
asserting, “The State can no more abdicate its trust over property in which
the whole people are interested, like navigable waters and soils under them,
. . . than it can abdicate its police powers in the administration of govern-
ment and the preservation of the peace.”” In National Audubon Society, the
California Supreme Court stated that the “core of the public trust doctrine is
the state’s authority as sovereign to exercise a continuous supervision and
control over the navigable waters of the state and the lands underlying those
waters.”™ According to the court, the state’s sovereign authority applies to
the Mono Lake feeder streams and prohibits an entity such as DWP or others
from obtaining vested rights where it is evident that interests protected by
public trust are harmed by the diversions.*

42. National Audubon Society v. Superior Court, Alpine County, 658 P.2d 709 (Cal.
1983).

43,  Illinois Central Railroad Company v. Illinois, 146 U.S. 387, 453-54 (1892).

44.  National Audubon, 658 P.2d at 718.

45. Id
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In Marks v. Whitney, the California Supreme Court had applied the
public trust doctrine to tideland and lakeshore waters, and determined that
the public trust protections include ecological and recreational values, not
merely commercial and transportation needs.* The National Audubon court
adapted the Marks v. Whitney holding to waters that flow.*” The public trust
doctrine therefore protects the environmental values and ecologically vital
instream uses of waters subject to diversion. Furthermore, the National
Audubon court held that the public trust doctrine applies to non-navigable
waters, particularly Mono Lake’s feeder streams that are non-navigable, to
the extent that appropriations of non-navigable waters harm navigable wa-
ters, which in this case was Mono Lake itself.*

However, the National Audubon court did not hold that prior appro-
priation rights were to be extinguished whenever they were in conflict with
public trust principles. The public trust and appropriative rights systems
each developed separately from the other with their own set of rules. The
California Supreme Court declared itself unable to choose either position
that subscribed to only one system or the other.* - The court stated,

In our opinion, both the public trust doctrine and the water
rights system embody important precepts which make the
law more responsive to the diverse needs and interests in-
volved in the planning and allocation of water resources. To
embrace one system of thought and reject the other would
lead to an unbalanced structure.*

The court noted that the realities of California are such that the state
must have the power to allow water to be diverted. The diversions are nec-
essary to sustain the state’s economic growth and development and the abil-
ity of people to live in a state with extensive areas of aridity.”! Therefore,
the court said that the state must have the power to grant appropriated water
rights even where public trust uses may be harmed.*

However, the court noted that California cases do not speak of water
ownership; instead, they speak only of the right to use water.”® In the Cali-
fornia water rights system, property rights in water appropriations are usu-
fructuary, not possessory, interests. Therefore, as usufructuary rights subject
to the public trust, water rights are non-vested rights, according to the

46. Marks v. Whitney, 491 P.2d 374 (Cal. 1971).
47.  National Audubon, 658 P.2d at 712.

48. Id at72l.
49. I at727.
50. M

51.  The Court noted such requirements were those not linked to navigation, commerce,
recreation, and ecology. Id.

52. I

53. Id at724.
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court.®® Just because water rights can be granted does not mean that they
may be granted without first considering the negative impacts on the public
trust uses, and where they have been granted without adequate consideration

of the public trust, the state has an ongoing duty to reconsider them in light
of public trust values.*® The state’s power to grant appropriative rights in
water is conditioned on the positive duty of the state to consider the public
trust in planning and allocation of water resources and to protect public trust
uses whenever possible, avoiding or minimizing harm to public trust inter-
ests to the extent feasible.*

The Water Board had declined to consider the public trust impacts
of DWP’s water diversions when approving DWP’s appropriative rights to
Mono Lake’s feeder streams.”” Thus, because no such consideration oc-
curred, the court required a study of the Mono Basin water rights and an
assessment of the potential and means to integrate the public trust doctrine
and the appropriative rights system.®® The court stated that the plaintiffs
could rely upon the public trust doctrine to request re-evaluation of the
Mono Basin allocations.”® However, the key to the eventual success of the
public trust doctrine and its use by environmentalists to reduce diversions
from the Mono Basin lies in the final words of the court’s opinion, “We do
not dictate any particular allocation of water.”® This task was left to the
Water Board.

Following the National Audubon decision, environmental groups
pursued a number of lawsuits with the dual purposes of water level and eco-
system preservation. Although federal litigation over air pollution caused by
toxic alkali dust storms blowing from the exposed lake bed was ultimately
dismissed for lack of a federal common law action and for preemption by
federal environmental statutes, state statutes proved to be a better source of
legal claims.®! The Mono Lake Committee and its allies decided to sue to
protect trout in the Mono Lake feeder streams, a strategy assisted by a natu-
ral phenomenon. During wet winters in the 1980s, the dams overflowed and
allowed previously absent trout to enter the Mono Lake feeder streams. The

S4. M
55. M
56. Id at728
57. W
58. W
59. M
60. I

61.  National Audubon Society v. Department of Water, 869 F.2d 1196 (9th Cir. 1989). In
addition, legal demands that the federal government assert its riparian rights accompanying
federal lands bordering Mono Lake did not fare well. See Richard P. Shanahan, The Applica-
tion of California Riparian Water Rights Doctrine to Federal Lands in the Mono Lake Basin,
34 HasTINGs L.J. 1293 (1983).
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trout became the object of litigation to ensure continuing adequate water
levels in the streams and therefore reduced diversions.

Four lawsuits were brought under two sections of the California Fish
and Game Code, each applying to one of the four feeder streams that DWP
was diverting. The plaintiffs contended that California Fish and Game
Code, sections 5937 and 5946 required DWP to let enough water flow in the
streams to maintain the fish populations. These suits were called the Cali-
fornia Trout lawsuits, and resulted in two appellate court rulings known as
California Trout I°* and California Trout I1.** After a series of trial court
denials, the California Court of Appeal directed the trial court to set interim
flow releases for the four streams, and directed the Water Board to impose
immediate conditions on DWP’s licenses to comply with the Fish and Game
Code ™

In essence, the successful curtailment of diversions that resulted
from this litigation marked another shocking victory for the environmental
groups. Another victory helped to lessen the perceived strength of DWP’s
position. However, the implementation of the court’s order, which was only
temporary pending resolution by the Water Board, proved harder. The trial
court ordered the establishment of a technical committee to develop plans
for restoration of the four feeder streams. The committee existed for four
years, from 1990 to 1994, and came up with a variety of restoration plans,
some of which were modified over time. DWP regularly balked at the ef-
forts, citing costs, disagreeing with the science of the restoration, having its
workers work on the restoration only part-days, and contending that natural
recovery was scientifically and politically preferable to human restoration
projects. These delays and obstacles required more judicial intervention, but
it was clear that without the commitment of DWP to restoration, progress
would be slow and difficult.

The environmentalists’ persistent activism and efforts at both public
education and problem solving were at least as critical to their success at
saving Mono Lake as their legal victories were. The Mono Lake Committee,
under the leadership of David Gaines, gradually came to exercise significant
influence not only over the use of water in the Mono Basin but also over
water usage in Southern California generally.

The Committee achieved public recognition of the Mono Lake prob-
lem primarily through the “Save Mono Lake” campaign. The campaign
generated thousands of bumper stickers with the slogans “Save Mono Lake,”
“Long Live Mono Lake,” “I Save Water For Mono Lake,” “Restore Mono

62.  California Trout v. State Water Resources Control Bd., 255 Cal. Rptr. 184 (Cal. Ct.
App. 1989).

63.  California Trout v. Superior Court, 266 Cal. Rptr. 788 (Cal. Ct. App. 1990).

64. Id. at 793, 802-04.
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Lake,” and “Mono Lake: It’s For the Birds.” This public education cam-
paign included an information center and bookstore in Lee Vining, Califor-
nia with displays and a slide show, interpretive tours and outdoor programs
at Mono Lake, publications and a website, information presentations and
traveling slide shows for various groups, and both at-school and outdoor
informational programs for Los Angeles area youth and children, including
programs at Mono Lake itself.* There was a Mono Lake Committee office
set up in the Los Angeles area. Many programs were aimed at inner-city
residents, including water conservation assistance programs, and eventually
the Mono Lake Committee partnered with organizations like the Mothers of
East Los Angeles — Santa Isabel, Iglesia Poder de Dios, Korean Youth and
Community Center, the Watts Labor Community Action Committee, and
others. In addition, the Mono Lake controversy generated a wide range of
national and state media attention. Mono Lake appeared in Harper'’s, Na-
tional Geographic, TIME, Smithsonian, Audubon, and Sports Illustrated
magazines.®

The public education campaign generated an unexpected “rise of the
environmental ethic and the force with which that ethic would be brought to
bear.” The Committee gained more than 20,000 members. The political
visibility of Mono Lake, and its prominence in the state and national media,
may have contributed to the California Legislature’s creation of the Mono
Lake Tufa State Reserve in 1981, and congressional establishment of the
Mono Basin National Forest Scenic Area in 1984 with the support of Presi-
dent Ronald Reagan at the urging of then-United States Senator Pete Wilson.
Significantly, the public education campaign had a substantial impact on the
attitudes of Southern California residents, the consumers of water diverted
from the Mono Lake tributaries. It is too simplistic to say that “Save Mono
Lake” bumper stickers actually saved Mono Lake, but their impact should
not be underestimated.

Tragically, in January 1988, both David Gaines and his assistant
were killed in a car accident five years after the California Supreme Court
decision in National Audubon. Gaines’ wife Sally and their children sur-
vived the accident. His successor, Martha Davis — a Stanford graduate with
a master’s degree in forest science from Yale — proved to be a major force,
continuing the work of the Committee’s founder. The Committee devoted
attention not only to saving Mono Lake but also to seeking creative solutions

65. In addition to the sources cited in note 38, supra, see DAvID M. BOLLING, HOW TO
SAVE A RIVER: A HANDBOOK FOR CITIZEN ACTION 13 (1994); Bartshe Miller, Ten Years Later:
An Education Program Grows Up With the Trees, MONO LAKE NEWSLETTER, Winter 2003, at
6-8; Vanderhoff, supra note 41; News Release, Mono Lake Committee Education Program
and Website Win State Awards (Jan. 25, 1999), available at www livinglakes.org/news/
mono990125.htm (last visited Aug. 18, 2003).

66.  See HUNDLEY, supra note 3.

67. Koehler, supra note 1, at 564.
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to the growing demand for water in Southern California, out of concern that
reduced diversions from Mono Lake merely would be replaced by harmful
diversions from another equally important water basin.

At first, DWP tried to ignore the Mono Lake Committee with its
highly educated leaders, graduate students, summer interns, and other activ-
ists. Just a month before Gaines’ death, in December 1987, DWP finally
agreed to work with the Mono Lake Committee to reach a long-term preser-
vation solution. Beginning in 1989, city officials publicly began to ac-
knowledge the group’s strength and victories.

For a long time, “DWP portrayed the fight as ‘win-lose’ — if Mono
Lake won, L.A. would lose.”® In May 1991 Martha Davis, executive direc-
tor of the Mono Lake Committee, perceived that this attitude was changing.
She believed a compromise could be reached that would make certain Los
Angeles received water it required, while Mono Lake was preserved. The
Mono Lake Committee wisely acknowledged early in the conflict that it
would not be effective to argue whether Los Angeles had the rights to the
water. The Committee instead focused on ways to achieve protection of
both Mono Lake and other water sources, while finding ways to address
Southern California’s water needs. It was also critical to the Committee that
reduced diversions from Mono Lake not simply be replaced by water from
another ecosystem-supporting body of water and that a solution not trade the
health of one ecosystem for the health of another.

The previously discussed factors — litigation victories, jeopardy to
DWP’s water rights, persistent activism, and shifting public opinion among
DWP’s customers and Los Angeles’ voters — had a significant impact in
moving the parties toward cooperation because they each chipped away at
the strength of DWP’s position. DWP, a powerful entity with a strong or-
ganizational culture of aggressive acquisition of water rights, had long been
entrenched in its position that it was entitled to water from the Mono Basin.
DWP and its officers and managers exhibited classic signs of overestimation
of their own position (both strength and rightness) and underestimation of
the Mono Lake Committee’s position (again, both strength and rightness).
This type of judgment or perception bias results from phenomena like nar-
row framing of the problem, the endowment effect, positional thinking, emo-

68.  Dan Morain, Mono Lake Supporters Raise Wineglasses to Toast a Victory Over L.A.,
LOS ANGELES TIMES, May 12, 1991, at A27.
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tion, and the role of group norms and processes (i.e., group-think).* DWP
failed to anticipate the potential for a decision like National Audubon Soci-
ety, holding that the public trust doctrine (and the environmental values it
protects) limited well-established prior appropriation rights. However, more
importantly, DWP took a long time to recognize the potential cumulative
impact of the Mono Lake Committee’s multiple strategies and efforts. Al-
though DWP remained recalcitrant for over a decade, eventually the strength
of its position had been so undermined on so many different fronts that it
had to sit down at the bargaining table with the Mono Lake Committee and
to consider conservation and reclamation programs.

One significant factor in motivating Los Angeles to consider con-
servation measures was a drought beginning in 1986. Another important
factor in moving the parties toward cooperation was 1989 state legislation
that conditionally set aside sixty million dollars to help pay for a substitute
supply of water for Los Angeles.” The legislation provided an incentive for
cooperation. To qualify for the funds, Los Angeles was required to reach
agreement with the Mono Lake Committee concerning the source of the
substitute water. The legislation reflected the environmentalists’ concerns
about protecting other watersheds from excessive diversions that might sub-
stitute for the reductions in diversions from Mono Lake’s tributaries. Fur-
thermore, in 1992, Congress authorized federal funds for reclamation of
120,000 acre-feet of water to offset reduced diversions from Mono Lake.”

The available funding did not force the parties to agreement quickly,
however. The parties did not reach agreement for four years after the legis-
lation. California Assemblyman Phillip Isenberg, a Democrat from Sacra-
mento who co-authored the legislation, was quoted as saying, “Frankly, I
never expected it to take so long to give away this money.””” To help make
the compromise happen, Governor Pete Wilson promised that the State of
California would match twenty million dollars in funds beginning in the
1994-1995 fiscal year.

69.  See generally Amold, supra note 32; ROBERT H. MNOOKIN ET AL., BEYOND WINNING:
NEGOTIATING TO CREATE VALUE IN DEALS AND DISPUTES 156-72 (2000); JUDGMENT UNDER
UNCERTAINTY: HEURISTICS AND BIASES (Daniel Kahneman et al. eds., 1982); Jeffrey J.
Rachlinski, The Uncertain Psychological Case for Paternalism, 79 Nw. U. L. Rev. 1165,
1170-73 (2003); Jefifrey J. Rachlinski, Remedies and the Psychology of Ownership, 51 VAND.
L. Rev. 1541 (1998). For examples of public water agencies resisting change and taking
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& MARGARET FITZSIMMONS, THE THIRST FOR GROWTH: WATER AGENCIES AS HIDDEN
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Make Up Loss in Reclamation Effort, LOS ANGELES TIMES, Dec. 14, 1993, at Al.
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Cooperation finally occurred after Los Angeles Councilwoman Ruth
Galanter brokered the negotiations. Ms. Galanter described the negotiations
as overcoming paranoia by two groups that distrusted and were openly hos-
tile to one another. Additionally, Los Angeles Mayor Richard Riordan re-
placed four DWP commissioners with new appointees that were eager to
leave the past behind and cooperate. Thus, in addition to the other previ-
ously discussed factors, the passage of time and new faces at the negotiation
table were important to a resolution of the conflict.

In December 1993, the parties finally reached an agreement. Martha
Davis, the Executive Director of the Mono Lake Committee called the
agreement “the political equivalent of the Camp David accord.”” The City
of Los Angeles agreed to erect a fifty million dollar water reclamation plant,
eliminating the need for almost one-half of the water normally withdrawn
from the Mono Lake feeder streams. This agreement marked the first time
that Los Angeles voluntarily relinquished any of its water rights in favor of
an alternate source. In 1997, the representatives of both DWP and the Na-
tional Audubon Society signed a memorandum agreement for the construc-
tion of the water reclamation plant in the San Fernando Valley with an even-
tual capacity to recycle 35,000 acre-feet of water.

The agreement reached by DWP and the environmentalists facili-
tated a decision by the Water Board concerning the amount of water that
DWP was entitled to divert from the Mono Basin. The decision was made
eleven years after the California Supreme Court directed the Board to bal-
ance the public trust with DWP’s water rights and determine the diversions
permitted. Following forty-four days of hearings before the Water Board,
the Board — by unanimous vote — required Los Angeles to significantly re-
duce diversions from the Mono Basin to no more than 12,000 acre-feet per
year, graduated over time, until the Mono Lake water level rose sixteen feet.
The Water Board decision, known as Decision 1631,” allowed an increase
in diversions to 25,000 acre-feet per year once the water level rose by six-
teen feet — a level that both sides predicted would take between twenty-five
and thirty years to occur.

The Water Board established minimum flow rates for each feeder
stream for various yearly precipitation scenarios. Th~ Water Board relied
primarily on California Department of Fish and Game recommendations for
the flow rates. The Water Board concluded that these feeder stream flows
would cause Mono Lake to rise to roughly 6390 feet. However, to comply
with federal air quality standards, the Water Board set the required average
lake level at 6,392 feet to reduce the blowing of particulates. This level was
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also chosen to protect public trust resources including the California gull and
other migratory birds’ nesting habitats, brine shrimp productivity, public
access to the lake’s tufa towers, compliance with water quality standards,
and enhancement of the aesthetic values of the lake. A graduated diversion
system was created to meet the average lake level.

Furthermore, the Water Board supplemented Decision 1631 with an
order in 1998 establishing stream and waterfowl habitat restoration plans
pursuant to the parties’ agreement. This 1998 order was designed to effectu-
ate Decision 1631 with ecosystem restoration and monitoring measures, and
effectively ended the courts’ jurisdiction over the Mono Lake controversy.

Decision 1631 ended the fifteen-year battle the environmental
groups launched to stop the negative impacts on Mono Lake when DWP
indicated it would not appeal the Water Board’s decision. Both the National
Audubon Society and the Mono Lake Committee were extremely pleased by
the Water Board’s decision. The National Audubon Society described the
decision as “an environmental victory of lifetime proportions” and the Mono
Lake Committee described it as “the breakthrough environmental decision
on water,” protecting Mono Lake and prompting Los Angeles to find local
sources to replace the distant diversions. ”*

An important aspect of the compromise between DWP and the envi-
ronmentalists was a major reclamation and conservation program. The pro-
gram was designed to replace reduced diversions from Mono Lake with re-
duced demand for water appropriations, instead of diversions from other
water bodies that would harm the ecosystems and public trust values associ-
ated with those water bodies.

In June 1990, the Los Angeles City Council approved a recycling
goal of forty percent of Los Angeles’ wastewater by 2010. The East Valley
Water Recycling Project will begin distributing water to spreading grounds
in Los Angeles which would in turn, within five years, pass through into
groundwater basins in the city. This was DWP’s biggest water recycling
project and would eventually meet almost half of Los Angeles’ 2010 recy-
cling goal. An added benefit to this project was that it would also serve irri-
gation and industrial customers that lie along the route of the Recycling Pro-
ject pipeline. According to the Mono Lake Committee, the capacity to recy-
cle 35,000 acre-feet of water per year was enough to support 200,000 fami-
lies per year, helping to offset some of the 78,000 acre-feet reduction in
Mono Lake diversions required by the Water Board.

75.  Eric Brazil, Environmentalists Hail Ruling on Mono Lake Water Use: L.A. Won't
Appeal Decision Cutting Draw, SAN FRANCISCO EXAMINER, Sept. 28, 1994, at A6.
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Recent conservation, including the efforts by Los Angeles residents,
has allowed the existing Los Angeles water supply to stretch further. In fact,
even though an additional one million people moved into Los Angeles be-
tween 1975 and 1995, the city’s water usage did not change. Other projects
including the West Basin and East Valley reclamation facilities, other recla-
mation sources, and other conservation efforts are expected to recycle
141,250 acre-feet per year. In addition, the California Urban Water Conser-
vation Council has developed a list of water conservation “Best Management
Practices” expected to save 700,000 acre-feet of water annually in Southern
California.

DWP has undertaken numerous other aggressive conservation
strategies. To encourage conservation, Los Angeles’ water rates are about
twenty percent higher during the summer — a high water use season. DWP
also provides Los Angeles residents with water conservation tools. For ex-
ample, a Los Angeles resident may request free water conservation kits that
include low-flow showerheads, water displacement bags for toilets, and dye
tablets to help detect water leaks. A Los Angeles resident may also receive
up to one hundred fifty dollars in rebates from DWP for purchasing and in-
stalling a high-efficiency washing machine. Similarly, DWP’s Ultra-Low-
Flush toilet rebate program provides a Los Angeles resident up to one hun-
dred dollars for replacing a regular toilet.

The most important facet of these reclamation and conservation pro-
grams is that the programs do not draw new water from other sources. The
programs reuse, recycle, and conserve used water. This is a major achieve-
ment for the environmentalists. Not only did they achieve preservation of
the aesthetic and ecological values at Mono Lake, as a result, the City of Los
Angeles did not turn to another water source in the state and also damage
that source.

Although it is too soon to make a definitive evaluation of the Mono
Lake agreement’s effectiveness, there are promising developments in three
areas that suggest the outcome of this conflict has had benefits. First, the
level of Mono Lake has risen. As of October 1, 2001, Mono Lake was at
6382.8 feet above sea level, which was a gain of 8.2 feet since the Water
Board’s Decision 1631 in 1994. Although the lake level experienced some
decreases in 2000 and 2001 despite near normal runoffs, higher than normal
runoff between 1995 and 1999 has put the lake level ahead of its schedule
under normal runoff conditions to reach the target of 6391 feet by 2021
(twenty-six years after Decision 1631). On November 12, 2003, the lake
level was at 6,381.3 feet,”® which was about one and one-half feet below its

76.  “The 11/12/03 Level of Mono Lake was 6381.3 feet above sea level . . . .” Mono
Lake Committee, Current Lake Level: Tracking the Progress of a Rising Lake, available at
http://www.monolake.org/live/level.htm (last visited Nov. 18, 2003).
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October 2001 level, but there are likely to be fluctuations depending on
whether the year is wet or dry. Nonetheless, there is progress towards the
target lake level. Furthermore, there have been increases in water flows in
the four creeks that were subject to the litigation, judicial decisions, and Wa-
ter Board orders, and efforts are underway to restore stream channels and
flows, and riparian habitats and ecosystems, despite the presence of damage
from over forty years of excessive diversions.

Second, Southern Californians have changed their water usage prac-
tices. The conservation and reclamation programs described above have had
an impact. In 1998, the Metropolitan Water District (MWD) service area,
which covers a significant portion of Southern California including Los An-
geles (DWP), used the same amount of water as it had in 1983, fifteen years
earlier, despite a population growth of about thirty percent. Indeed, MWD’s
water sales dropped from 2.6 million acre-feet of water in 1990 to 1.5 mil-
lion acre-feet of water in 1993. Perhaps even more significantly, MWD and
DWP are engaged in an effort to stabilize their supplies of water and become
drought-resistant by pursuing five strategies: (1) conservation, which re-
duced the usage of water per person or per unit of economic activity; (2)
reclamation, which reuses water; (3) storage, which places water in reser-
voirs when it is readily available for use when it is more scarce; (4) ground-
water replenishment and storage programs; and (5) purchases of available
water supplies in water markets. It would appear that Southern California
water agencies are responding to the potential uncertainty to water supplies
posed not only by drought but also by litigation and judicial and administra-
tive decisions limiting water rights to protect the environment. The Mono
Lake conflict has contributed to a shift in Southern California water policy
from rights-based approaches to management-based approaches.

Third, the Mono Lake Committee and other environmental groups
have become active in other water law and policy issues. For example, the
Committee works with Los Angeles area government and citizen groups on
conservation ideas and policies as part of the Los Angeles Conservation
Council. The Committee also has promoted state bonds for parks and water,
become involved in multi-stakeholder negotiations over the use and quality
of water in the San Francisco Bay Delta (known as the CALFED process),
and lobbied for Federal ultra-low flush toilet regulations. The Mono Lake
Committee, though, remains active in new issues affecting Mono Lake.
These issues include a controversy over use of a local ranch’s water supply
for stream restoration, the use of boats on Mono Lake including motorized
boats from adjoining private lands, threats to the Mono Lake Tufa State Res-
ervation boundaries, and the widening of U.S. Highway 395, which runs
alongside Mono Lake, because the widening would threaten both wetlands
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and the eventual shoreline of Mono Lake.”” These conflicts illustrate how
the underlying issues of environmental conservation are rarely resolved in a
single judicial decision and how the process of working out an environ-
mental ethic in practice is ongoing and never complete.

The last point returns us to the question of just how effective envi-
ronmental law is. We now turn to the five lessons from the Mono Lake
Committee’s twenty-five years of work.

IV. LESSONS FROM MONO LAKE
1. The Ecology and Psychology of Place

The first lesson is that the pursuit of an environmental ethic, or con-
servation goals, often begins with the ecology and psychology of a place. A
particular place in the natural environment — such as Mono Lake — has eco-
logical features and importance that form an initial point of human connect-
edness to the natural environment. Threats to the health and integrity of the
place generate concern and activism to protect the place. Abstract principles
of environmental ethics and concern for global environmental problems may
facilitate an individual’s attentiveness to the surrounding natural environ-
ment and/or may develop out of points of human connection with specific
places. But abstractions and theories do not often motivate behavior in the
absence of a concrete, particularistic place-based context for understanding
ecology and human relationships with nature.

The starting point of the Mono Lake Committee’s formation and
work was a place: Mono Lake. Relationships of people with a particular
environment, not abstract principles by themselves, led to environmental
activism and to the development and pursuit of an environmental ethic.

The founders — and later, to varying degrees, a multitude of support-
ers — of the Mono Lake Committee developed a holistic set of intertwined
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Reserve Threatened, available at www.monolake.org/newsletter/00wpring/15.htm (last vis-
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connections to the Mono Lake environment. David Gaines began his activ-
ism by studying birds at Mono Lake. Other founding members did field
studies on birds (their quantities, species diversity, feeding patterns, migra-
tion patterns, nesting patterns, and the like), lake levels, water chemistry,
brine shrimp, alkali flies, the role of the feeder streams, and other ecological
features.”® Over time, the founding members of the Mono Lake Committee
came to understand the ecology of Mono Lake, the impact of DWP’s diver-
sions, the losses to nature and to society that were in the process of occur-
ring, and the value of saving Mono Lake. They gathered data that were es-
sential in making the case to save Mono Lake. But they came to connect
with the Mono Lake ecosystem in deep, multidimensional ways:” sensory
experience, study and cognition, emotion and passion, social group proc-
esses and cultural influences, behavior and action, and that dimension that
involves volition, commitment, faith, and trust.** What started as an ecology
of place quickly became for most, perhaps all, of the Mono Lake activists a
psychology of place. They became attached to Mono Lake as a place of
beauty and wonder as well as ecological function, and as a threatened place
worth saving. Moreover, the leaders of the Mono Lake Committee helped
others, including many urban residents in Southern California and inner-city
children specifically, to develop points of connection and relationships with
the Mono Lake ecosystem, through educational programs, literature, mass
media features, a visitors’ center at Mono Lake, guided tours, and similar
efforts. As the public’s experiences with Mono Lake grew, so did support
for saving Mono Lake even at the cost of less water for Los Angeles.

The role of place in the development and pursuit of an environ-
mental ethic is hardly surprising in light of insights from psychology, phi-
losophy, and other disciplines about the nature and process of moral devel-
opment, emphasizing concrete, contextual, particularistic experiences and
relationships in the real world, not abstract logic. The traditional under-
standing of moral development as stages of movement toward hierarchical,
abstract reasoning about moral principles, which was advanced most com-
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pletely by psychologist Lawrence Kohlberg, has been both challenged by
evidence that moral commitments develop contextually, concretely, and rela-
tionally.®! In particular, psychologist Carol Gilligan’s work on the ethic of
care based on “a web of relationships” emphasizes context and particular-
ity,*? but other psychologists document the importance of concrete experi-
ences in the development of ethics and morality.** Furthermore, according
to the philosopher Georg Wilhelm Friedrich Hegel, people develop their
personhood and identity as a free and ethical being by interacting with, and
exercising their will with respect to, both the physical world and the social
community.® Another philosopher, Max Horkheimer, asserts that human
relationship with nature is critical to valuing nature as a meaningful end in
itself, and that both abstract reason and utilitarian treatment of nature alien-
ate humans from nature.’®* The theologian Dietrich Bonhoeffer, famous not
only for his writings on ethics but also for acting on his faith at great cost
(ultimately his execution by Nazi German officials), rejects an abstract theo-
retical or systematic ethics for a concrete, formative ethics in the real world
(i.e., “the concrete place”).®

More specifically, there is a growing body of theoretical and empiri-
cal work on the importance of an individual’s concrete experience with par-
ticular natural environments to the development of an environmental ethic.
An extensive empirical study of children’s development of environmental
attitudes and morality by psychologist Peter H. Kahn, Jr. describes the criti-
cal importance of direct, concrete experiences with nature to the develop-
ment of an environmental ethic and to a healthy human relationship with
nature.”’ Kahn’s work is just one of many studies in psychology, philoso-
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phy, planning, geography, anthropology, political science, and even evolu-
tionary biology about the human sense of place and affinity for nature aris-
ing out of experience with nature.® A recent empirical study of environ-
mental activism in California documents the rise of watershed-based organi-
zations pursuing conservation and restoration of watersheds in what the au-
thors call “place-based activism.”® In the Intermountain West, there are
scores of place-based environmental groups like the Powder River Basin
Resource Council, Weber County River Keeper, San Luis Valley Ecosystem
Council, Clark Fork Coalition, and Friends of the Animas River.* Further-
more, legal scholars like Charles Wilkinson and Eric Freyfogle have used
case studies to show that the pursuit of an environmental ethic in practice
frequently involves conscious human connections to particular places like
landscapes, watersheds, and patches of wildlife habitat, usually in the par-
ticular social community that exists in that place.”® Writing about the In-
termountain West, Wilkinson asserts:

We need to develop an ethic of place. It is premised on a
sense of place, the recognition that our species thrives on the
subtle, intangible, but soul-deep mix of landscape, smells,
sounds, history, schools, storefront, neighbors, and friends
that constitute a place, a homeland. An ethic of place re-

must invite students to look and see, not so as to acquire another ‘fact’ about nature but rather
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GLOBAL ENVIRONMENTAL CHANGE 73-103 (2002); WALTER, supra note 79; EDWARD O.
WILSON, BIOPHILIA (1984); Myers, supra note 79; Nancy Perkins Spyke, The Land Use-
Environmental Law Distinction: A Geo-Feminist Critique, 13 DUKE ENVTL. L. & POL’YF. 55,
89-94 (2002).

89. John T. Woolley et al., The California Watershed Movement: Science and the Politics
of Place, 42 NAT. RESOURCES J. 133 (2002).

90.  See the American Rivers website, available at www.amrivers.org/groups (last visited
Oct. 28, 2003).

91.  WILKINSON, THE EAGLE BIRD, supra note 15, at 132-61 (1992); FREYFOGLE, BOUNDED
PEOPLE, BOUNDLESS LANDS, supra note 15, at 151-70. For a more theoretical discussion of
concrete person-nature relationships and the development of an ethic of environmental stew-
ardship, see Arnold, supra note 15, at 305-06. For a concrete example of the role of place in
achieving environmental conservation, consider the contention that overnight float trips on
the Rio Chama for City of Albuquerque officials convinced them to abandon plans for a res-
ervoir that would have destroyed Rio Chama ecosystems and rapids. See BOLLING, supra
note 65, at 72.
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spects equally the people of a region and the land, animals,
vegetation, water, and air.”?

It is interesting to note that courts deciding environmental law issues
frequently give in their legal opinions detailed descriptions of the special
characteristics and features of the place in question, including its ecological
qualities and social meanings, as was evident in how the California Supreme
Court began its National Audubon Society opinion.”

Behind the emphasis on the specialness of a particular place lurks
three dangers, though. The first is a consumer attitude towards the place: to
treat it as if it exists for human enjoyment and satisfaction, or more selfishly,
for the personal enjoyment and satisfaction of the person who is developing
a relationship with the place. There is plenty of evidence that Americans
treat the natural environment as a recreational or aesthetic commodity, and
overexploit places of striking natural wonder like Yellowstone, Yosemite, or

92.  WILKINSON, supra note 15, at 137-38.
93.  National Audubon Society v. Superior Court, 658 P.2d 709, 710-11 (Cal. 1983).

Mono Lake, the second largest lake in California, sits at the base of the
Sierra Nevada escarpment near the eastern entrance to Yosemite National
Park. The lake is saline; it contains no fish but supports a large popula-
tion of brine shrimp which feed vast numbers of nesting and migratory
birds. Islands in the lake protect a large breeding colony of California
gulls, and the lake itself serves as a haven on the migration route for thou-
sands of Northern Phalarope, Wilson’s Phalarope, and Eared Greve.
Towers and spires of tufa on the north and south shores are matters of
geologic interest and a tourist attraction.

Although Mono Lake receives some water from rain and snow on the lake
surface, historically most of its supply came from snowmelt in the Sierra
Nevada. Five freshwater streams—Mill, Lee Vining, Walker, Parker, and
Rush Creeks—arise near the crest of the range and carry the annual runoff
to the west shore of the lake. . . .

As a result of . . . diversions [by Los Angeles Department of Water and

Power], the level of the lake has dropped; the surface area has diminished

by one-third; one of the two principal islands in the lake has become a

peninsula, exposing the gull rookery there to coyotes and other predators

and causing the gulls to abandon the former island. The ultimate effect of

continued diversions is a matter of intense dispute, but there seems little

doubt that both the scenic beauty and ecological values of Mono Lake are

imperiled.
Id. See also Just v. Marinette County, 201 N.W.2d 761, 766 (Wis. 1972) (describing the
geography, trees and vegetation, and hydrology of wetlands subject to regulation preserving
their natural and indigenous uses); City of Monterey Dunes v. Del Monte Dunes at Monterey,
Ltd., 526 U.S. 687, 694-95 (1999) (describing the environmentally degraded and marginal
ecological characteristics of an ocean-front parcel that the city had taken by continually refus-
ing development permits of any sort); Palazzolo v. Rhode Island, 533 U.S. 606, 611-13
(2001) (describing the characteristics of land containing undeveloped coastal wetlands that
were subject to development prohibition that did not constitute a per se taking).
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the Grand Canyon with human presence and consumptive experiences.®
These experiences do not necessarily result in a meaningful environmental
ethic. The renowned ecologist Aldo Leopold, whose land ethic is a pillar of
environmental ethics today, not only wrote of specific places of ecological
value but also of people who treated specific places as outdoor recreation
trophies to be possessed, consumed, and exploited. He argued that a true
land ethic requires society-wide changes in both attitudes and behaviors that
internalize the lessons of conservation ecology, not merely good intentions
and superficial appreciation of nature.*

The second danger is to see only the place and not its part in the lar-
ger web of ecological processes and relationships or in the larger work of
conservation. Many of our most critical environmental problems are not
place-based but instead have global dimensions.”® For example, global
warming, overexploitation of fisheries, or worldwide loss of biodiversity are
not readily addressed with an ethic of place. And what about the places that
do not have a David Gaines or Martha Davis or Mono Lake Committee to
champion them? What kind of environmental ethic do we have if for every
Mono Lake that we save, we let dozens of watershed ecosystems suffer and
decline?

The third danger of a place-based environmental ethic is to focus on
saving the extraordinary or the special, instead of embracing the need to save
the ordinary. Holly Doremus has insightfully identified the problems of the
psychological and institutional bias towards saving special places and spe-
cies of charismatic appeal, which is at odds with achieving biodiversity, re-
quiring strategies to save places and species that seem ordinary to us.” Is it
possible that efforts to saving the distinctive and special Mono Lake serve as
a poor example of what pursuing an environmental ethic should represent?
There is an appeal to save a place as awe-inspiring as Mono Lake, but it may
be much harder to make the case to save other, less striking places and eco-
systems.

The Mono Lake Committee largely avoided or minimized these
three dangers of place-based environmental ethics in several ways. First, the
Committee began with concern for a place but translated this connectedness
to Mono Lake itself into broader environmental goals and values. For ex-

94.  See generally BENTON & SHORT, supra note 14, at 196-204; Sarah Krakoff, Moun-
tains Without Handrails . . . Wilderness Without Cellphones, 27 HARv. ENVTL. L. REV. 417
(2003).

95.  LEOPOLD, A SAND COUNTY ALMANAC, supra note 13, at 165-87.

96. See, e.g., CHRISTOPHER D. STONE, THE GNAT IS OLDER THAN MAN: GLOBAL
ENVIRONMENT AND HUMAN AGENDA (1993). But see Thomashow, supra note 88, at 105-90
(discussing places as starting points that can be transcended to develop a perception of the
entire biosphere).

97.  Holly Doremus, Biodiversity and the Challenge of Saving the Ordinary, 38 IDAHO L.
REv. 325 (2002).
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ample, Mono Lake Committee leaders did not simply declare victory when it
became clear under National Audubon Society and the California Trout liti-
gation that DWP would have to reduce its diversions. Instead, the Commit-
tee leaders were concerned that DWP would find water from another ecol-
ogically valuable watershed. They worked with DWP to find non-
consumptive solutions so that the greater environmental values of conserva-
tion, not just protection of Mono Lake, would be served. Similarly, Mono
Lake Committee leaders have become involved in water conservation and
environmental conservation issues that do not directly affect Mono Lake,
such as the CALFED process. Second, the Committee is concerned about
the ecological health and integrity of Mono Lake and has attempted to bal-
ance the public enjoyment of the lake that is necessary to build public sup-
port, involvement, and connectedness, with limits on human use and enjoy-
ment of the lake that disrupts wildlife or harms the lake’s ecology. Third,
the Mono Lake Committee’s educational programs have been designed to
increase the public’s overall ecological awareness and commitments to envi-
ronmental ethics, not just build support for protecting Mono Lake. For ex-
ample, there are anecdotal stories of inner-city Los Angeles school children
who increased their awareness of watershed environments in their own
communities and interest in protecting the environment because of the
Committee’s educational programs. Finally, it is not so clear from a public
policy or legal perspective that Mono Lake was considered special or ex-
traordinary until the Mono Lake Committee scientists and activists began to
call attention to its features and values. Whether a place or thing in the natu-
ral environment is “ordinary” or “special” often has socio-cultural meaning,
and is not static.”® What is considered ordinary or even undesirable at one
point in time may be seen as quite special or desirable at a later point in
time, as is evident from historical changes in attitudes towards wetlands in
the United States.”

2. The Roles and Limits of Law
The second lesson from Mono Lake is that legal doctrines and envi-

ronmental litigation are often necessary but insufficient means of achieving
environmental conservation.'® This is what I call “law’s bounded effective-

98.  See generally MAX OELSCHLAEGER, THE IDEA OF WILDERNESS (1991). See also Eeva
Berglund & David G. Anderson, Introduction: Towards an Ethnography of Ecological Privi-
lege, in ETHNOGRAPHIES OF CONSERVATION: ENVIRONMENTALISM AND THE DISTRIBUTION OF
PRIVILEGE 1-15 (David G. Anderson & Eeva Berglund eds., 2003).

99. Robert E. Beck, The Movement in the United States to Restoration and Creation of
Wetlands, 34 NAT. RESOURCES J. 781, 781-89 (1994); Daryn McBeth, Wetlands Conservation
and Federal Regulation: Analysis of the Food Security Act’s “Swampbuster” Provisions as
Amended by the Federal Agriculture Improvement Act of 1996, 21 HARv. ENVTL. L. REv.
201, 214-18 (1997). But see Fred P. Bosselman, Limitations Inherent in Title to Wetlands at
Common Law, 15 STAN. ENVTL. L.J. 247 (1996) (documenting the historical protection of
wetlands in England).

100. . Arnold, supra note 32, at 2; Amold & Jewell, supra note 1, at 4, 21.
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ness”'%' — effective in a limited, or bounded, way. In general, environmental
law does not - of its own force and operation — resolve environmental dis-
putes, protect the natural environment from human harm, or implement an
environmental ethic. Instead, environmental law is a tool to shift or restruc-
ture power and expectations in environmental disputes and to facilitate solu-
tions and conservation-regarding behaviors in non-judicial and non-legal
arenas.

Only infrequently do courts actually mandate exactly what has to be
done to protect the environment. Environmental law is largely administra-
tive law — judicial review of regulatory agencies — and except in areas like
toxic torts and contamination cleanup actions, differs significantly from
other areas of the law in which courts award specific amounts of damages,
enjoin precise behaviors, quiet title to property, or impose criminal sanc-
tions. Instead, in environmental litigation courts usually validate or invali-
date action taken by a regulatory agency, or declare that the regulatory
agency violated its duty to take action when it did not do s0.'”> Where the
regulatory agency’s decision is overturned, the court often does not substi-
tute its own decision but instead mandates the agency to use different stan-
dards, information and evidence, and/or processes in proceeding further to
address the dispute or problem. The new agency action (or sometimes inac-
tion) may return to the court for review and evaluation in light of the prior
decision, but it takes a bold judge to create a specific, detailed plan of how
the natl‘.l(l)'?l environment shall be managed by government and private sector
parties.

The National Audubon Society case is a perfect example of the ten-
dency of courts to announce broad rules of law but leave the specifics of
implementation, conflict resolution, and problem solving to the parties and
regulatory agencies. The California Supreme Court did not mandate any
particular water level for Mono Lake, stream flows of the four feeder
streams, or quantity of water that DWP was entitled to appropriate. The
Court did not even declare that prior appropriation rights were void when
they adversely affect public trust values, or alternatively that the public trust
doctrine does not apply to prior appropriation rights. Instead, the Court de-
clared that the state has a fiduciary duty to balance the benefits of settled
rights to appropriate water with the public interest protected by the public

101.  Cf Amold & Jewell, supra note 1 (“litigation’s bounded effectiveness”).

102. For discussions of the administrative law characteristics of environmental law, see
Sive, supra note 29; Tarlock, Rule of Law I, supra note 12, at 575-85.

103. For an example of litigation’s limits, see BRUCE A. ACKERMAN & WiLLIaM T.
HASSLER, CLEAN COAL, DIRTY AIR 21-25 (1981) (demonstrating how environmental litigation
fails to achieve long-range environmental planning and even detracts from it by allow agen-
cies to evade compliance with court orders, focusing on narrow issues and small victories,
and involving a seemingly endless series of procedures and hearings). See also Amold, supra
note 32 (summarizing case studies in water rights disputes documenting that judicial deci-
sions rarely resolved the conflicts).
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trust values. The Court further directed the State Water Resources Control
Board to reevaluate DWP’s appropriation rights in light of the state’s public
trust duties, but left the ultimate resolution to the Water Board. The decision
paved the way to a negotiated solution.'®

Even when environmental litigation results in a mandate of a spe-
cific action or outcome, generally the underlying problems or issues are
much larger and more complex than the legal issues that were litigated and
decided.'” Furthermore, the losing party often has many options for resist-
ing, delaying, avoiding, or limiting compliance with the judicially mandated
outcome, despite our society’s general respect for the rule of law. Typically
the broader and deeper conflicts underlying environmental litigation persist
long after judicial opinions and orders that were first perceived as definitive
resolutions of disputes. DWP’s dilatory tactics and resistance to court-
mandated feeder stream restoration illustrate this point.

Therefore, parties using litigation to address environmental prob-
lems and conflicts would be well advised to keep the functions, benefits,
limits, and costs of litigation and judicial “resolution” in perspective. Simi-
larly, judges tempted to mandate specific outcomes might consider that such
orders might be ineffective and actually impede more durable and creative
solutions to the problem that bridge its legal and non-legal dimensions. En-
vironmental litigation and judicial decisions can serve valuable functions in
the pursuit of an environmental ethic and efforts to achieve environmental
conservation when they: (1) readjust the relative bargaining power of the
parties by upsetting the status quo and encourage both negotiation and inno-
vation by adding a moderate degree of outcome-uncertainty to the conflict at
hand; (2) facilitate innovative and flexible problem solving by the dispute
participants, whose problems are complex, involve both legal and non-legal
dimensions and institutions, while also setting, from the outset, very broad
but very clear boundaries on the type and range of solutions that will be con-
sidered legitimate; and (3) affirm the reasonable results of legitimate col-
laborative problem-solving processes, thus discouraging participants from
“opting out” of problem-solving efforts by coming back to court. Thus, for
example, litigation under the Endangered Species Act has in a number of
situations served its purpose well to facilitate regional habitat conservation
planning efforts or watershed planning by which participants sought creative
and workable solutions to conserve valuable and threatened habitat and eco-

104.  Jewell & Arnold, supra note 1, at 173-74; Amold & Jewell, supra note I, at 14.

105.  Amold, supra note 32. See also ACKERMAN & HASSLER, supra note 103, at 21-25;
Cole, supra note 31, at 651-52, 663-67; David J. Hayes, Land Conservation and Restoration:
Moving to the Landscape Level, 21 VA. ENVTL. L.J. 115 (2002) (arguing for place-based
innovations in environmental conservation and restoration to achieve ecosystem health that is
not possible solely by law and legal solutions).
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systems.'® Furthermore, courts have tended to reject post-negotiation chal-
lenges by both environmentalists and resource-users to the negotiated results
of open and fair multi-stakeholder processes in these situations.'” In con-
trast, there has been a tendency by courts to accept legal challenges to nego-
tiated solutions to groundwater overdraft problems, thus resulting in contin-
ued aquifer degradation and instability in addressing groundwater conserva-
tion problems that are larger than the legal issues decided by the courts.'®
The former is an example of environmental litigation that plays its proper
role, whereas the latter is an example of environmental litigation that overex-
tends the role of law.

There is no doubt that the contention that the role of environmental
law is not to resolve disputes but instead to upset the status quo is controver-
sial. The use of environmental regulation to upset well-settled expectations
protected by long-established property rights has been criticized as economi-
cally inefficient - i.e., as undermining wealth maximization or optimal out-

106. David H. Getches, The Metamorphosis of Western Water Policy: Have Federal Laws
and Local Decisions Eclipsed the States’ Role?, 20 STAN. ENVTL. L.J. 3 (2001); Bradley C.
Karkkainen, Collaborative Ecosystem Governance: Scale, Complexity, and Dynamism, 21
VA. ENVTL. L.J. 189, 229-30 n.92; A. Dan Tarlock, The Creation of New Risk Sharing Water
Entitlement Regimes: The Case of the Truckee-Carson Settlement, 25 ECoLoGY L.Q. 674
(1999). For discussions of regional habitat conservation planning, see Craig Anthony (Tony)
Amold, Conserving Habitats, Building Habitats: The Emerging Impact of the Endangered
Species Act on Land-Use Development, 10 STAN. ENVTL. L.J. 1 (1991); JUDITH A. LAYZER,
THE ENVIRONMENTAL CASE: TRANSLATING VALUES INTO POLICY 319-47 (2002). A significant
example of environmental law and litigation resulting in multi-stakeholder negotiation and
collaborative problem-solving is the famous CALFED process to solve water use problems
affecting water quality and threatened species in the San Francisco Bay-Delta system. See
HUNDLEY, supra note 3, at 398-425; SAX ET AL., supra note §, at 55-65; Elizabeth Ann Rieke,
The Bay-Delta Accord: A Stride Toward Sustainability, 67 U. CoLo. L. REv. 341 (1996);
Patrick Wright, Fixing the Delta: The CALFED Bay-Delta Program and Water Policy Under
the Davis Administration, 31 GOLDEN GATE U. L. REv. 331 (2001). But for an example of a
struggling effort at collaborative problem-solving in the shadow of endangered species, water
supply, and water quality legal controls, see John D. Echeverria, No Success Like Failure:
The Platte River Collaborative Watershed Planning Process, 25 WM. & MARY ENVTL. L. &
PoL’y REV. 559 (2001).

107. See, e.g., Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 976 (9th Cir.
1985); W.W. Dean & Assoc. v. City of S. San Francisco, 236 Cal. Rptr. 11 (Cal. App. 1987);
Tarlock, Rule of Law I, supra note 12, at 601-03 (discussing ineffective litigation “success” of
environmental groups challenging U.S. Fish and Wildlife Service’s failure to designate criti-
cal habitat for California Gnatcatcher because of alternative negotiation of “Natural Commu-
nities Conservation Plan” for Orange County area). But see Tarlock, Rule of Law II, supra
note 12 (discussing examples of cases striking down negotiated conservation plans for wild-
life habitat that were insufficiently funded and purely voluntary).

108. See, e.g., City of Barstow v. Mojave Water Agency, 5 P.3d 853 (Cal. 2000) (striking
down applicability of negotiated solution to opt-out groundwater user); South Plains Lamesa
R.R. v. High Plains Underground Water Conserv. Dist. No. 1, 52 S.W.3d 770 (Tex. App.
2001) (holding that conservation districts created by state legislature in compromise attempt
to manage and prevent groundwater mining could not prohibit groundwater withdrawals
under absolute rule of capture).
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comes in society.'”® The Mono Lake case itself has been used an example of
this inefficiency.'"® However, as the Mono Lake case study illustrates, it
would be the judicial protection — or perhaps ossification — of historic expec-
tations that would be inefficient or suboptimal in four respects.

First, long-standing property rights were often acquired without the
property owner paying their true cost. In particular, often the property
owner did not internalize the negative externalities associated with the use of
the property.'"! In the case of Mono Lake, the DWP acquired prior appro-
priation rights, economic benefits recognized and protected by law, without
considering or bearing the costs to the Mono Lake ecosystem, neighboring
communities, or public from ultimate destruction of the lake by water diver-
sion.

Second, rigid judicial protection of settled expectations and entitle-
ments often inhibits wealth-maximizing innovation and change by the prop-
erty owner."? Both theoretical and empirical work in psychology and organ-
izational behavior show us that a variety of judgment biases in both indi-
viduals and organizations result in an irrational, or at least inefficient, risk-
aversion and adherence to the status quo.'” While extreme instability may

109. See Amold, supra note 15, at 327-31 (describing expectations concepts of property);
Paul B. Stephan, Redistributive Litigation—Judicial Innovation, Private Expectations, and
the Shadow of International Law, 88 VA. L. REv. 789, 799-802 (2000); Barton H. Thompson,
Jr., Judicial Takings, 76 VA. L. REv. 1460-63 (1990). But see Louis Kaplow, An Economic
Analysis of Legal Transitions, 99 HARv. L. REv. 509 (1986) (questioning typical economic
thinking about the impact of uncertainty and change in the law).

110. TERRY L. ANDERSON & PAMELY SNYDER, WATER MARKETS: PRIMING THE INVISIBLE
Pump 58-59 (1997).

111.  FREYFOGLE, THE LAND WE SHARE, supra note 15, at 157-78, 190-91, 221-22; A. DaN
TARLOCK, THE LAW OF WATER RIGHTS AND RESOURCES § 2.05{2] (1993); WILKINSON, EAGLE
BIRD, supra note 15, at 45-60; Lynda L. Butler, The Pathology of Property Norms: Living
Within Nature’s Boundaries, 73 S. CAL. L. REv. 927 (2000).

112.  See Kaplow, supra note 109. For contrasts between the innovative efficiency of
markets (providing incentives to invest in innovation) and the allocative efficiency of markets
(marginal-cost pricing), see Joseph F. Brodley, The Economic Goals of Antitrust Efficiency,
Consumer Welfare, and Technological Progress, 62 N.W. U. L. REv. 1020, 1032-34 (1987);
F.M. Scherer, Antitrust, Efficiency, and Progress, 62 N.Y.U. L. REv. 998, 998-1002 (1987).
113.  RICHARD H. AXELROD, TERMS OF ENGAGEMENT: CHANGING THE WAY WE CHANGE
ORGANIZATIONS (2000) (contrasting organizations that adapt to new conditions with those
hampered by obstacles to change); GOTTLIEB & FITZSIMMONS, supra note 69 (discussing
barriers to innovation and resistance to change within public agencies with institutional mis-
sions of obtaining water rights and promoting growth and consumption); ROBIN HOGARTH,
JUDGMENT AND CHOICE 216-22 (2d ed. 1987) (discussing judgment biases generally); Andrew
J. Hoffman, The Importance of Organizational Change Management for Environmental Deci-
sion Making, in BETTER ENVIRONMENTAL DECISIONS: STRATEGIES FOR GOVERNMENTS,
BUSINESSES, AND COMMUNITIES 245, 262-64 (Ken Sexton et al. eds., 1999) (discussing exam-
ples of organizational inertia in addressing environmental problems); John Troast, Jr. et al,,
Institutions as Barriers and Enablers to Negotiated Agreements: Institutional Entrepreneur-
ship and the Plum Creek Habitat Conservation Plan, in ORGANIZATIONS, POLICY, AND THE
NATURAL ENVIRONMENT 235-55 (Andrew J. Hoffman & Marc J. Ventresca eds., 2002);
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discourage investment, a moderate degree of both legal and market instabil-
ity will generally facilitate wealth-maximizing innovation and operational
efficiencies. In the Mono Lake case study, it was only after DWP’s water
rights were going to be reduced drastically that DWP — with the help of the
Mono Lake Committee — found that it could use water more efficiently
through conservation and reclamation and that federal and state governments
were willing to invest in these efficiency efforts. Furthermore, a survey
showed that consumers were willing to pay between forty-two dollars and
ninety-four dollars more per year per household for water in order to save
Mono Lake.'* No one seriously believes that DWP ever was going to offer
its consumers this utility-maximizing (or optimal) choice in the absence of
legal threats to DWP’s water rights in the Mono Lake feeder streams. It
simply was not in DWP’s organizational culture or the mental schema of
DWP’s managers to do so.

Third, a high degree of legal security in property rights can inhibit
wealth-maximizing transactions, in other words, win-win negotiations.'"
Although economists focus on transaction costs as barriers to optimal nego-
tiated bargains, psychologists study the barriers to win-win negotiations cre-
ated by the endowment effect, which is a cognitive bias by which people
irrationally prefer retaining something they already have to obtaining some-
thing of equal or perhaps even greater worth.!'® Furthermore, there is some
evidence that both psychological effects and information asymmetries cause
people to overestimate the strength of their own position and underestimate
the strength of the other side — a sort of outcome optimism.'"”” When legal
institutions upset settled expectations about property rights, they undermine
the negotiation-inhibiting effects of the endowment effect, force the partici-
pants to reevaluate the strengths and weaknesses of their respective posi-
tions, and actually shift the parties’ relative bargaining power in favor of the
non-owner, who previously had relatively weak bargaining power. In the
Mono Lake case study, it was only after a series of litigation defeats and the
legal uncertainty of DWP’s water rights in light of the public trust doctrine
that DWP came to the bargaining table with the Mono Lake Committee.

Thompson, supra note 26, at 759-61 (discussing a bias against conservation in the organiza-
tional culture of public water institutions).

114. BOLLING, supra note 65, at 88.

115.  The classic work on win-win or principled negotiation, in contrast to positional bar-
gaining, is ROGER FISHER & WILLIAM URY, GETTING TO YES: NEGOTIATING AGREEMENT
WITHOUT GIVING IN (1981). See also LAWRENCE SUSSKIND & JEFFREY CRUIKSHANK,
BREAKING THE IMPASSE: CONSENSUAL APPROACHES TO RESOLVING PUBLIC DispUTES (1987);
Kaplow, supra note 109; Troast, supra note 113.

116. MNOOKIN ET AL., supra note 69, at 164-65; Rachlinski, The Psychology of Ownership,
supra note 69.

117.  JUDGMENT UNDER UNCERTAINTY, supra note 69; HOGARTH, supra note 113, at 216-
22; Linda L. Putnam & Tarla L. Peterson, The Edwards Aquifer Dispute: Shifting Frames in a
Protracted Conflict, in MAKING SENSE OF INTRACTABLE CONFLICTS, supra note 69, at 127-58;
Rachlinksi, Paternalism, supra note 69, at 1170-75.
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The result was a win-win outcome, arguably a wealth-maximizing or opti-
mal result.

Fourth, the stability of law to protect settled expectations and in-
vestments in property is in tension with the flexibility of law to adapt to
changing conditions in society."'® Often property owners will seek from
legal institutions protection against social change. But the use of legal insti-
tutions as obstacles to change or as insurance mechanisms is inefficient.
Instead, property owners can manage and insure against the risk of legal
change, and the potential for legal change — just like the potential for any
loss — creates incentives for private market innovations in risk management
and insurance.'” And in the case of Mono Lake, DWP should have rea-
sonably anticipated that water law might change of the life of its appropria-
tion rights. Water law is characterized by what I call a principle of legal
fluidity: water law changes as needed to adapt to changing social and natu-
ral conditions. For example, the first landowners in the Western United
States would have expected that the riparian doctrine of water rights would
apply, just as it did in the Eastern United States and in the English common
law.'” However, a change in the status quo was needed if the arid West was
to be settled and made economically productive.?! Likewise, in the East, the
traditional natural flow doctrine had to give way to the doctrine of reason-
able use in light of changing economic and social needs.'”? And principles
of absolute ownership of groundwater by the surface owner became obsolete
everywhere but Texas, when the physical characteristics of aquifers and
groundwater hydrology became understood and it became clear that the lack
of some sort of correlative rights or limits on pumping would result in waste-

118.  FREYFOGLE, THE LAND WE SHARE, supra note 15, at 203-27; GILLILAN & BROWN,
supra note 37, at 9-43; WILKINSON, THE EAGLE BIRD, supra note 15, at 45-60; Mark W.
Cordes, Property Rights and Land Use Controls: Balancing Private and Public Interest, 19
N. ILL. U. L. REV. 629, 643-45 (1999); Freyfogle, Context and Accommodation, supra note
15; Kaplow, supra note 109; Joseph William Singer, The Reliance Interest in Property, 40
STAN. L. REV. 611, 674-75 (1988); Stephan, supra note 109, at 802; Thompson, supra note
26, at 680.
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Francis J. Mootz IIl, Insurance Coverage of Employment Discrimination Claims, 52 U.
Miami L. Rev. 1 (1997) (exploring insurance as a response to legal uncertainty and change).
But see Lawrence Blume & Daniel L. Rubinfeld, Compensation for Takings: An Economic
Analysis, 72 CAL. L. REV. 569 (1984) (considering insurance as a response to regulatory risk
but asserting that the market fails to provide insurance and just compensation by the govern-
ment is the best alternative).
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ful overdrafts.'” And although the public trust doctrine is ancient and theo-
retically has always limited water rights in California, new ecological
knowledge and changing social needs dictate that prior appropriation rights
cannot be so immutable as to allow destruction of an essential ecosystem and
habitat.

3. Public Participation

The third lesson from Mono Lake is that an effective pursuit of envi-
ronmental conservation and an environmental ethic requires public participa-
tion and engagement. The public’s support will often be needed to achieve
the specific goal at the time, even if the environmentalists win an important
legal victory. In addition, the particular controversy at one point in time will
often undergo metamorphosis into a whole myriad of related issues, new
issues and problems, and follow-up decisions that must be made. The envi-
ronmental movement needs the public’s ongoing, engaged, and active com-
mitment to environmental ethics in practice. It needs to build support for
environmental conservation policies, basic understanding of commitments to
environmental ethics and ecology, and actual individual and institutional
behaviors that respect and promote ecological health. Otherwise, a legal
victory or momentary political victory is likely to unravel.

What is fascinating about the Mono Lake Committee is that its lead-
ers understood and valued the role of the public on several different levels.
The Mono Lake Committee engaged in widespread, award-winning educa-
tional programs about Mono Lake and efforts to persuade people to seek to
save Mono Lake. But the Committee also promoted public discourse and
deliberation about the benefits and costs of saving Mono Lake, public values
and ethics, and the future of water use in California. And the Mono Lake
Committee reached out to low-income communities of color in Los Angeles,
bridging the typical divide between the conservation of the natural environ-
ment and the social justice concerns of urban residents.

There are three specific trends in United States society today into
which the work of the Mono Lake Committee integrated itself. First, de-
mocratic theory has turned towards a deliberative model, emphasizing dia-
logue or discourse, reasoned but diverse communication, and public partici-
pation and engagement.' There are a growing number of studies or theo-

123.  TARLOCK, supra note 111, §§ 4.01, 4.04; Thompson, supra note 26, at 684-86.
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ries about the critical role of democratic deliberation and participation in
environmental policy.'””® The rise in local watershed-based or landscape-
based collaborative planning efforts that involve all stakeholders, including
the local public, is a concrete manifestation of this model in practice.'*

Second, the environmental justice movement has called attention to
the white upper- and middle-class biases of environmental law and policy
with their attention to conservation of natural environments and inattention
to the disproportionately burdened human environments in low-income
communities of color.'”” Nonetheless, despite some rhetoric to the contrary,
environmental justice groups have expressed interest in conservation of
natural environmental features in which their communities have an inter-
est.'”® The Mono Lake Committee’s educational programs for inner-city Los
Angeles children have helped to build the children’s connections to, and
understanding of, the natural environment. While the programs emphasize
Mono Lake and water conservation, they also consider how the children,
their families, and their communities can connect to the natural features and
processes in the Los Angeles area. These educational programs, as well as
the Committee’s partnerships with local environmental justice and social
Jjustice groups in making water conservation tools available at low- to no-
cost to inner city residents, have helped to bridge the divide between envi-
ronmental conservation efforts and social justice concerns.

Third, all of the Mono Lake Committee’s educational and public re-
lations programs have attempted to build among the California public the
same type (even if not same intensity) of connectedness to Mono Lake that
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the founder of the Mono Lake Committee had developed. As discussed
above in Lesson One, an environmental ethic often develops out of the ecol-
ogy and psychology of a place. Place-based conservation efforts are an im-
portant and growing part of the environmental movement. If the public is to
develop an active environmental ethic, the public will generally need to en-
counter ways of connecting to particular places of ecological value.

4. Politics

The fourth lesson from Mono Lake is that environmental issues are
always political issues, no matter how much they are framed as legal issues.
The vast bulk of environmental law is based in federal and state legislation
(and increasingly local ordinances and regulations), which are the result of
environmental groups’ lobbying and political activism and legislators’ po-
litical motivations. Despite the widespread reliance on rule of law litigation
by environmental groups, analyses of the environmental movement in the
United States reveal that the movement is highly political in nature.'”

Furthermore, even when legislation strongly mandates environ-
mental protection and courts strictly enforce these mandates, the exercise of
political power can undermine them. For example, the Endangered Species
Act (ESA),” as initially passed, prohibited federal, state, local, and private
actions that harm endangered species and their habitats'* and was inter-
preted by the United States Supreme Court in broad, sweeping, mandatory
terms."*> However, the history of the ESA has been one of political backlash
and weakening or even overriding of its strong prohibitions, and Professor
Zygmunt Plater, who was a driving force behind the ESA, has remarked on
the environmental movement’s over-reliance on law and underestimation of
politics.”* Powerful, successful political forces operating against the ESA’s
underlying principles include interest groups representing developers, land-
owners, industries, and other economic interests constrained by the ESA’s
strong prohibitions, members of Congress whose pork-barrel projects were
threatened by the ESA or whose constituencies howled when they found the
ESA a barrier to their goals and interests, and Presidents and United States

129.  See HUFFMAN, supra note 88; LAYZER, supra note 106, at 348-55; JOHN M. MEYER,
POLITICAL NATURE: ENVIRONMENTALISM AND THE INTERPRETATION OF WESTERN THOUGHT
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Department of Interior officials who have feared political repercussions of
field-agent strict enforcement of the ESA. Examples of the effects of politi-
cal backlash include congressional amendment of the ESA to create a “God
Squad” with the power to override the ESA’s prohibition on federal actions
that threaten recovery of an endangered species, a short-term congressional
moratorium on the listing of any new endangered species in the early 1990s,
and the United States Department of Interior’s adoption of various practices
designed to accommodate landowners and developers, such as the “no sur-
prises policy” and the use of regional or local conservation planning as a
way of avoiding the listing of species or designation of critical habitat.'**
Likewise, a study of the Clean Air Act’s implementation shows how politi-
cal forces and interests undermined the Act’s environmental principles and
effective enforcement by courts and the EPA.'*

The Mono Lake Committee recognized the political nature of Mono
Lake’s problems and DWP’s use of Mono Lake feeder stream water, and did
not rely primarily on the National Audubon Society or California Trout deci-
sions. The Committee lobbied, educated, and persuaded political leaders at
all levels of government. The Committee built a strong base of active public
support, as discussed in Lesson Three. The Committee made the Mono
Lake issue highly visible, not only with its bumper stickers but also with
effective media coverage. The support and active involvement from key
political leaders like Pete Wilson in his positions as United States Senator
and California Governor, Los Angeles Mayor Richard Riordan, and Los
Angeles City Council member Ruth Galanter was critical, as was the avail-
ability of federal and state funds for conservation and reclamation projects.

From a broader perspective, there were four features that character-
ized the Mono Lake Committee’s political success. One is that the Mono
Lake Committee emerged at the right time: When the environmental move-
ment had emerged as a strong political and social force in the United States
and especially in California, and the public was embracing environmental
values.”® Another critical element was that the Committee’s message was
essentially one of engaging the public, not admonishing the public. The
message was both passionate and knowledgeable, grounded in both persua-
sion and education. However, it was at its core an invitation to the public to
develop connections to Mono Lake and to care about the lake’s health, not
criticism of selfish, consumptive, environmentally harmful practices in soci-
ety or apocalyptic predictions that the decline of Mono Lake was the harbin-

134.  LAYZER, supra note 106, at 322; J.B. Ruhl, A Manifesto for the Radical Middle, 38
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ger of destruction of the global environment and civilization. John Hart de-
scribes the essence of the Committee’s message:

David Gaines used to remark that saving Mono Lake was
not his unalterable goal. His real aim was to make people
throughout California realize what would be lost if the lake
continued to sink. If Californians, and particularly Angele-
nos, weighed those values, understood them deeply, and de-
cided to sacrifice them for a convenient and inexpensive wa-
ter supply, Gaines would (so he said) accept that choice.
But it had to be a knowing choice."’

A third feature was the role of policy entrepreneurs, both on the
Mono Lake Committee and in government. As political scientist John
Kingdon has observed, policy entrepreneurs play a key role in getting issues
and policy alternatives onto the public policy agenda.'”® More specifically in
the area of environmental conservation, political scientists Helen Ingram and
Kenneth Godwin have used case studies to show that innovative experts are
needed to initiate policy change and that risk-taking politicians are needed to
achieve policy change."® David Gaines, Martha Davis, Pete Wilson, and
Ruth Galanter are only some of the many policy entrepreneurs who worked
the conservation of Mono Lake onto the public agenda and the policy
agenda, and expended time, resources, and political capital to achieve the
lake’s conservation. Lastly, wherever politics are, money is close by. It is
politically unrealistic to expect that a consumer of the natural environment
will completely and solely absorb substantial costs of simply ceasing its con-
sumption of the environment. Instead, environmental conservation policies
usually require finding financial resources, incentives, or cost-savings to
facilitate major changes in economic behavior. The Mono Lake Committee
was savvy in lobbying for state and federal funds to assist DWP in adopting
conservation and reclamation projects, even when DWP was not yet willing
to compromise and agree to use the funds to reduce its dependence on Mono
Lake feeder stream water.

3. Collaborative and Creative Problem-Solving

The fifth lesson from Mono Lake is that collaborative and creative
problem-solving is often critical to achieving effective and lasting environ-
mental conservation outcomes. Specialists in environmental law, policy, and
conservation now give considerable interest to collaboration, negotiation,

137. HART, supra note 1, at 184.
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problem-solving methods, innovation, and devolution of planning and man-
agement to the level of local communities, watersheds, landscapes, and other
ecosystem units.'® Real-world examples of devolved collaboration, plan-
ning, and problem-solving among multiple stakeholders at local or regional
levels abound.'! These approaches contrast with traditional top-down
command-and-control directives and prohibitions in federal (and state) envi-
ronmental statutes and regulations and with traditional adversarial litigation
that seeks judicial resolution of environmental conflicts. Collaborative prob-
lem-solving has two aspects: (1) cooperation or negotiation among interested
stakeholders to reach outcomes to which all the parties agree; and (2) a goal
of finding solutions to the problems that the parties agree to address or that
cause 2the conflict, problems that are usually broader than solely legal is-
sues.'

Collaborative stakeholder problem-solving is controversial. Critics
contend that such processes are extra-legal or illegal, not authorized by envi-
ronmental law. They argue that these processes do not have sufficient con-
trols, safeguards, transparency, and accountability to the public. They ques-
tion whether all the interested parties are represented adequately in problem-
solving processes and whether such processes favor those with greater eco-
nomic and political power, usually those seeking to minimize limits on envi-
ronmentally harmful activities. Questions are also raised about whether col-
laborative problem-solving can really produce win-win gains for both sides
or merely distribute losses in a zero-sum game, and whether negotiation and
stakeholder problem-solving accomplish better environmental outcomes than
legislation, regulation, and litigation. And at the core of their complaints
about collaborative stakeholder problem-solving, critics denounce the proc-
ess as inherently fraught with appeasement, acceptance of environmental
degradation and harm, compromise of core principles, and cooptation of the
environmental movement.'*® One critic has asserted that environmental con-
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servation would be achieved “if only legislators would legislate, judges
would judge, and managers would manage in accordance with law.”'*

The criticisms simplistically set collaborative problem-solving in a
false dichotomy with legal protections of the environment and naively over-
estimate the power of legal and regulatory institutions to achieve environ-
mental conservation.'® Nonetheless, critics offer valuable insights into the
limits of collaborative problem-solving and suggestions about how to make
these processes better'* — more accountable, more transparent, more inclu-
sive, more constrained against unprincipled compromise merely to reach a
solution, and more carefully used. Collaborative problem-solving is not a
panacea alternative to environmental law. Instead, it complements environ-
mental law and can facilitate achievable environmental conservation meas-
ures and an environmental ethic that can be practiced “on the ground” or “in
the real world.”

The Mono Lake Committee’s work offers some insights into how
collaborative problem-solving might work effectively to achieve environ-
mental conservation. In the Mono Lake case study, litigation victories for
the Mono Lake Committee under the public trust doctrine and the California
Fish and Game Code were necessary to bring DWP to the bargaining table
(albeit reluctantly), but problem-solving negotiation was necessary to reach a
lasting, implementable solution. If the losing party in environmental litiga-
tion or a party subject to regulatory directives under that party’s protest does
not have a commitment (or “buy-in”) to complying with or implementing the
legal outcome, there is a high likelihood that the legal outcome will be a
failure. There are simply too many opportunities for a recalcitrant or unco-
operative party to delay, avoid, and resist complying with or implementing
the legal or regulatory directive, or to bring subsequent litigation over ancil-
lary, new, or imprecisely resolved issues. There can be multiple iterations of
a conflict over environmental conservation until the parties find a workable,
agreeable solution. The party having an adverse impact on the environment
will continue to have impacts — whether harmful or not — on the environment
over time. By participating in problem-solving and negotiation processes
with that party, an environmental group gains the power, authority, and on-
going involvement of a “participant” or “stakeholder,” not merely an “out-
sider-challenger.”
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In addition, as discussed above in Lesson Two, environmental litiga-
tion often does not result in a precise, detailed, implementable solution, but
instead in a broad directive for a regulatory agency to consider or apply cer-
tain standards and principles when making its decision. The California Su-
preme Court’s opinion in National Audubon Society is a perfect example of
this aspect of environmental law, and the State Water Resources Control
Board’s failure to take any definitive action over Mono Lake and its feeder
streams until the Mono Lake Committee and the DWP reached an agreement
illustrates that reliance on regulatory agencies to mandate specific outcomes
can be misplaced. Indeed, one of the primary reasons for local watershed-
based collaborative problem-solving efforts over environmental conserva-
tion, water use, and water quality is that regulatory agencies — with their
fragmentation, limited resources, political pressures, and sometimes narrow
thinking — have failed to find workable solutions to many watershed-based
problems.

Finally, the issues surrounding Mono Lake were not limited to legal
issues susceptible of being addressed by the courts or regulators. Although
DWP’s rights to divert and use water from Mono Lake’s feeder streams and
the legal limits on those rights were important issues, the Mono Lake con-
flict involved issues of stream restoration, conservation practices and elimi-
nation of wasteful uses among DWP’s customers, and the potential threat
that reduced diversions from the Mono Basin would be replaced by envi-
ronmentally harmful diversions from another watershed. These issues re-
quired a negotiated resolution and development of creative solutions. Col-
laborative problem-solving also serves as a means for environmental advo-
cates to continue to educate and persuade the public and the major stake-
holders and for those having an impact on the environment to change their
values, goals, or priorities as they have to face concretely and directly the
impact of their behaviors on the ecological health and integrity of a particu-
lar place.

One of the mistakes made about collaborative problem-solving is to
romanticize it. The Mono Lake Committee and DWP did not engage in the
water-use negotiation equivalent of just joining hands and singing in unison
“We Are the World” in a sentimental display of cooperation.'’ As the
Mono Lake Committee case study shows, collaborative problem-solving
generally does not begin with cooperation and may not end with warmth and
joy even though a negotiated resolution is reached. In addition, solutions do
not come easily and cooperation does not come easily. At the same time, an
environmental group’s firm adherence to principle and articulation that harm
to the health of an ecosystem is unacceptable do not preclude a negotiated
solution. Cooperation and cooptation are not the same; cooperation and ap- -

147.  Cf We Are the World (song written by Michael Jackson & Lionel Ritchie & produced
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peasement are not the same. The Mono Lake Committee’s primary negotia-
tor, Martha Davis, was firm and tough, but seeking solutions. The Mono
Lake Committee and its environmental group allies had reached a pre-
negotiation agreement among themselves about the desired target level for
the lake, from which they would not yield. The Committee’s leaders kept
generating and seeking potential solutions, even when DWP would not ne-
gotiate. The Committee had to get around DWP’s positional and entitlement
mentalities that were barriers to negotiation, and both parties had to over-
come the fundamental attribution error, which is a cognitive bias that sees
the other side’s non-cooperation or actions as a result of its character (or
organizational) traits or flaws and purposeful intentions, instead of its situa-
tion or differences of interests.'*® The parties, especially the Mono Lake
Committee, had to assess the other parties’ core needs and interests and find
creative ways to find solutions — to engage in “creative value creation” that
produced a win-win result. In particular, the Committee had to find bargain-
ing “chips” — benefits to trade — that would address DWP’s needs and inter-
ests. The Committee traded its political capital for federal and state funding
for Los Angeles conservation and reclamation projects that would allow Los
Angeles to reduce its diversions from the Mono Basin without suffering di-
rect limits to growth and core water usage needs and without obtaining water
from other watersheds. As a result, DWP’s behaviors and operational goals
changed, the behaviors of Los Angeles consumers of water changed, the
Mono Lake system is making a recovery, and the Mono Lake Committee is
now a significant player on issues of water and the environment in Califor-
nia.

Pre-established, pre-authorized, pre-prescribed legal answers to en-
vironmental conservation problems can serve as mental and social barriers to
creative thinking, innovation, and more effective solutions that do not “fit
within the box.”'® As such, environmental law can be constitutive in a
negative or conservative sense.”® On the other hand, environmental law can
serve to facilitate cooperation and creative problem-solving, as well as to
establish limits and accountability to extra-legal processes and outcomes.
The implementation of an environmental ethic in practice is not achieved by
simplistic admonitions for judges to just judge and legislators to just legis-
late, but instead by a thoughtful and context-appropriate integration of legal
processes with non-legal processes like collaborative problem-solving. The
Mono Lake Committee’s work serves as one example of such an integration.

148.  See JUDGMENT UNDER UNCERTAINTY, supra note 69; MNOOKIN ET AL., supra note 69,
at 49.

149.  See JAMES L. ADAMS, CONCEPTUAL BLOCKBUSTING: A GUIDE TO BETTER IDEAS (3d
ed. 1986).

150.  See Doremus, Constitutive Law, supra note 34.



48 WYOMING LAW REVIEW Vol. 4

V. THE FUTURE: A MULTI-DISCIPLINARY APPROACH
The Mono Lake case study illustrates five lessons:

(1) The pursuit of an environmental ethic, or conservation goals, of-
ten begins with the ecology and psychology of a place;

(2) Legal doctrines and environmental litigation are often necessary
but insufficient means of achieving environmental conservation;

(3) An effective pursuit of environmental conservation and an envi-
ronmental ethic requires public participation and engagement;

(4) Environmental issues are always political issues, no matter how
much they are framed as legal issues; and

(5) Collaborative and creative problem-solving is often critical to
achieving effective and lasting environmental conservation outcomes.

These lessons suggest some future directions for environmental law
and for environmental conservation efforts. They remind us that environ-
mental law by itself does not shape society, behaviors, values, and institu-
tions, that is, that environmental law is not unilaterally and unidirectionally
constitutive.””! Instead, environmental law is shaped by science, politics,
social institutions and structures, ethics, psychological phenomena, culture,
economic behaviors, media, public policy and planning, and other such
forces. And environmental law interacts with each of these forces in influ-
encing social, organizational, and individual actions with respect to the natu-
ral environment. The pursuit of environmental conservation occurs in a
complex, messy world.

However, the Mono Lake case study does not establish a model for
working out an environmental ethic in practice. It is just one example. To
analogize to ecology, it is like a landscape patch or corridor (an ecotope),
where there are identifiable features and processes that are dynamic, com-
plex, nonlinear, and interconnected, but from which patterns of nature do not
emerge for hundred, thousands, and perhaps even millions of years of multi-
ple processes in multiple ecotopes.'” Although we might not need millions
of years and countless patches of environmental conservation efforts to dis-
cern patterns, we certainly need more than the Mono Lake case study. Other
factors and processes might be present in other examples.

151. Seeid.
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The Mono Lake Committee’s work has been successful, but the suc-
cess has not been so unqualified as to serve as a model for all other such
efforts. For example, Mono Lake has not yet reached its target level and its
feeder streams have not been completely restored, even though the lake level
is rising and restoration efforts are making progress. Southern California
changed its water consumption patterns in response to the negotiated resolu-
tion of the Mono Lake controversy and adopted impressive conservation and
reclamation measures. However, the large metroplex of Los Angeles, Or-
ange, San Diego, Riverside, San Bernardino, and Ventura Counties contin-
ues to grow in a desert climate with limited water supplies, and the urban
demand for water is again rising.'”® Furthermore, the environmental ethic
that prompted Los Angeles area residents to want to save Mono Lake did not
seem to translate into the same political will to reduce diversions from the
Colorado River or other water sources.'**

In addition, the public trust decision in the National Audubon Soci-
ety has influenced law and water policy in other states, as well as some ac-
tions by the California State Water Resources Control Board."* However,
critics point out that it has not been as influential and useful as public trust
advocates and scholars have contended, with only a handful of states using
public trust principles to limit water diversions.'*® The lack of widespread
use of the public trust doctrine for instream flows may be due to the use of
other legal doctrines to provide for instream flows, including the Endangered
Species Act, the Clean Water Act, public interest criteria and environmental

153. See HUNDLEY, supra note 3, at 558-61 (describing the tension between the demand
for water and the public’s tendency soon to cease conservation behaviors, on one hand, and
Southern California’s progress in conservation and reducing water use from threatened water-
sheds, on the other hand); Metropolitan Seeks New Concepts in Water Development Through
Innovative Supply Program, available at www.waterchat.com/News/State/03/Q4/state_
031024-03.htm (last visited Oct. 29, 2003) (discussing Southern California’s search for new
water sources).

154. TARLOCK ET AL, supra note 8, at 984-91 (exploring issues over use of Colorado River
water); Four Agencies Sign Historic Colorado River Deal, available at www.waterchat.
come/News/State/03/Q4/state_031014-07.htm (last visited Oct. 29, 2003) (reporting agree-
ment to reduce diversions from Colorado River after decades of overdraws and eight years of
negotiation). But see HUNDLEY, supra note 3, at 560-61 (describing Southern California’s
plan to reduce use of Colorado River water).

155. See supranote 5. See also GILLILAN & BROWN, supra note 37, at 153-55 (observing
the impacts of National Audubon Society, and more importantly the use of public trust princi-
ples to protect instream flows, in several western states); TARLOCK ET AL., supra note 8, at
421-22 (describing the impact of National Audubon Society and the public trust in various
states); WILKINSON, THE EAGLE BIRD, supra note 15, at 58-59 (asserting the importance of
National Audubon Society and the public trust, but also noting the limited scope of the doc-
trine in other states); Blumm & Schwartz, supra note 1, at 721-36; Amold L. Lum, How Goes
the Public Trust Doctrine: Is the Common Law Shaping Environmental Policy?, 18(2) NAT.
RESOURCES & ENVT. 73 (2003). See, e.g., In re Water Use Permit Applications (Waiahole
Ditch), 9 P.3d 409 (Haw. 2000).

156. See NAGLE & RUHL, supra note 6, at 661-65.
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impact analysis, state ownership doctrines, and state legislation authorizing
appropriation for instream flows, among others.""’

Nonetheless, it is clear that the policies underlying the National
Audubon Society decision and the work of the Mono Lake Committee are
part of a larger society-wide interest in protecting and restoring watershed
ecosystems that would have been hard to imagine several decades ago. ‘As
Marc Reisner wrote in the revised edition of his widely read Cadillac De-
sert.

It didn’t seem possible when I began writing this book, but
now it is beginning to seem plausible after all. After dam-
ming the canyons and dewatering the rivers in order to spill
wealth on the land, we are going to take some of the water
back, and put it where, one could argue - as more and more
Westerners now do — it really belongs. Law has been the
ignition, but a great, almost epochal shift in values has
worked as the engine of change.'*®

If Mono Lake is not a model of environmental ethics in practice, it
can at least point us in the right direction. For environmental lawyers, it is a
reminder that our work is multi-faceted and that our clients’ problems and
conflicts have non-legal dimensions as well as legal dimensions.'”® Whether
we represent environmental groups, government agencies, or commercial
enterprises and resource users, we need to take time to reflect, study, and
discuss several key questions. How do we, as environmental lawyers, work
effectively and cooperatively on a team with non-lawyers? How does our
legal work relate to ongoing and possibly future non-legal activities like
political activism and pursuit of political goals, public education, collabora-
tive problem-solving and negotiation, development and implementation of
investment and operational strategies, risk management, and the like? To
what extent are we involved in non-legal activities, and how do we restrain
ourselves from a tendency to take over the entire process or problem? How
do legal arguments advance the work occurring outside of legal institutions,
and how do non-legal values and facts get presented to legal institutions?
One clear need is for case-study-oriented continuing legal education pro-
grams featuring panels of lawyers and non-lawyers who worked on the same
problem or dispute, talking about the interrelationship of the legal and non-
legal dimensions of their work and their successes and failures. The creative
and interdisciplinary work of the City Project of Los Angeles’ Center for
Law in the Public Interest and its lawyer-director Robert Garcia can serve as

157. Id. at 664.

158. MARC REISNER, CADILLAC DESERT: THE AMERICAN WEST AND ITS DISAPPEARING
WATER 513 (rev. ed. 1993).

159.  See supra notes 31-32 and accompanying text.
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one such example of environmental lawyering that encompasses more than
environmental law.'®

For environmental activists, it is clear that the “old days” in which
federal legislation, federal regulatory programs, and citizen suit “rule of law”
litigation dominated the environmental movement have given way to a more
pluralistic approach to environmental law and environmental activism. En-
vironmental activists now must consider and mix diverse and perhaps con-
text-specific collaborative problem-solving methods and innovations; en-
gagement of the public through education, persuasion, discourse, and moral
development; political activity at all levels of government; and multi-
dimensional, effective use of the ecological conditions and psychological
attractiveness of specific places of environmental value and wonder.
Achieving environmental conservation and an environmental ethic that is
actually embraced by people, organizations, and institutions in their behav-
iors and practices requires a multidimensional approach, beyond primary
reliance on environmental law.

Finally, for environmental scholars, we have three tasks for the fu-
ture. First, we should resist the temptation to engage in dichotomous classi-
fications. The world of environmental conservation and environmental law
is not simple or clear. Take the tension between legal centralism and legal
peripheralism, for example.'® Environmental law is neither all-important
nor unimportant in achieving environmental conservation and resolving en-
vironmental conflicts. Likewise, there is no clear-cut choice between top-
down approaches and bottom-up approaches. Both are often at work simul-
taneously for any given environmental issue. Environmental activists are
not constrained by a Hobson’s choice between collaboration that compro-
mises environmental principles and fidelity to environmental principles on
an adversarial battleground. Human behavior is sometimes ethical, some-
times selfish, and sometimes a mix of the two; models of environmental
problem-solving and conflict resolution built on a unitary view of human

160. Robert Garcia '78 (BA '74) Connects the Dots for Environmental Justice, THE
NATURAL RESOURCE (Stanford Law School, Environmental and Natural Resources Law &
Policy Program Newsletter), Fall 2003, at 3, 8, 10 (on file with the Wyoming Law Review).
161. For evidence that clean dichotomies between legal centralism and either legal pe-
ripheralism or legal pluralism often do not occur in the real world, and that both legal and
non-legal institutions and forces can be at play in complex, interconnected ways, see EWICK &
SILBEY, supra note 28, at 34-53; Frank Munger, Afterword: Studying Litigation and Social
Change, 24 Law & SoC’Y REv. 595 (1990); Robert E. Scott, The Limits of Behavioral Theo-
ries of Law and Social Norms, 86 VA. L. REv. 1603 (2000); Jane Kaufman Winn, Relational
Practices and the Marginalization of Law: Informal Practices of Small Businesses in Taiwan,
28 LAwW & Soc’y Rev. 193, 196-97 (1994). See also Amold, supra note 128, at 8 (“The land
use planning and regulation model [of environmental justice] . . . reflects the reality that the
law is about more than litigation, rights, courts, and jurisprudence. The law is about problem-
solving, policy making, participation, and regulation . . . .”).
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nature are far too simplistic and have limited value.'®* The practice of work-

ing out an environmental ethic and of achieving environmental conservation
is multi-faceted, complex, ongoing, and dynamic.

Second, our task is to map the complex mix of forces, factors, insti-
tutions, and processes involved in the pursuit of environmental conservation,
and their interrelationships.'® The work requires multidisciplinary study:
the integration of law, political science and theory, sociology, psychology,
economics, anthropology, conservation biology and similar environmental
sciences, philosophy, communications, negotiation theory, organizational
studies, and planning.'® Indeed, one commentator has attributed environ-
mentally harmful human action to the fragmentation of disciplines in educa-
tion today and the failure to educate students in environmental issues across
disciplines.'® The task of multidisciplinary mapping is overwhelmingly
difficult. Few — if any — can entirely grasp the tremendous depth and
breadth of both knowledge and theory in the world today. Fragmentation
among academic disciplines is partially the natural result of an explosion of
information and thinking. In addition, we lack rigorous, systematic, com-
prehensive methods for analyzing complex interconnections of forces, fac-
tors, institutions, and processes that may vary with context.'® Each disci-
pline has its own, often self-contained, set of methodologies and theories,
and few scholars have sufficient professional incentives to venture into mul-
tidisciplinary study.

162.  See, e.g., Jeffrey J. Rachlinski & Cynthia R. Farina, Cognitive Psychology and Opti-
mal Government Design, 87 CORNELL L. REv. 549, 608 (2002); Edward L. Rubin, Putting
Rational Actors in Their Place: Economics and Phenomenology, 51 VAND. L. REV. 1705
(1998); J.B. Ruhl, Complexity Theory as a Paradigm for the Dynamical Law-and-Society
System: A Wake-Up Call for Legal Reductionism and the Modern Administrative State, 45
DuUKE L.J. 849 (1996).

163.  For arguments that environmental conservation involves integration of connections
and features in nature, diverse disciplines and areas of knowledge, and social and human
phenomena, see WILKINSON, THE EAGLE BIRD, supra note 15, at 111-31. See also Fiorino,
supra note 14; MAXWELL, supra note 88; Errol E. Meidinger, Law and Institutions in Cross-
Boundary Stewardship, in STEWARDSHIP ACROSS BOUNDARIES 87-110 (Richard L. Knight &
Peter B. Landres eds., 1998); Zygmunt J.B. Plater, Environmental Law and the Three Econo-
mies: Navigating a Sprawling Field of Study, Practice, and Societal Governance in which
Everything Is Connected to Everything Else, 23 HARv. ENVTL. L. REv. 359 (1999).

164. Edward O. Wilson has used the term “consilience” to describe and call for this inte-
gration of different disciplines and areas of knowledge and theory. EDWARD O. WILSON,
CoONSILIENCE: THE UNITY OF KNOWLEDGE (1998).

165. DAVID W. ORR, EARTH ON MIND: ON EDUCATION, ENVIRONMENT, AND THE HUMAN
PROSPECT 8, 94 (1994). See also WALTER, PLACEWAYS, supra note 79, at 2.

166. Nonetheless, a recent book contains a collection of studies using computer-based
simulation modeling to integrate ecological dynamics of the natural environment with human
and social behaviors related to ecosystems and ecological problems. INTEGRATING
GEOGRAPHIC INFORMATION SYSTEMS AND AGENT-BASED MODELING TECHNIQUES FOR
SIMULATING SOCIAL AND ECOLOGICAL PROCESSES (H. Randy Gimblett ed., 2002).
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But there is hope. There is a small but emerging set of studies that
venture into multidisciplinary study.'”” While some interdisciplinary work in
environmental law is merely dyadic'® — law and environmental science,'®
law and environmental ethics,'™ environmental law and economics,'”* envi-
ronmental law and psychology'’? — there are some more multidimensional
studies. For example, a professor at the Kennedy School of Government at
Harvard University recently published a fascinating article in the University
of Pennsylvania Law Review on the environmental movement from a law
and society perspective.'” Two books — one on nature restoration efforts in
Chicago'” and the other on environmental ethics in practice'”” — featured
chapters by a diverse range of scholars, some of which involved attempts to

167.  The classic early engagement in multidisciplinary analysis of environmental issues,
representing an impressive versatility and rigor of thought across methodological and theo-
retical boundaries, is GREGORY BATESON, STEPS TO AN ECOLOGY OF MIND 496-513 (1972).
168.  For examples of triadic works, see Christopher S. Elmendorf, Ideas, Incentives, Gifts,
and Governance: Toward Conservation Stewardship of Private Land, in Cultural and Psy-
chological Perspective, 2003 U. ILL. L. REv. 423; James Salzman et al., Protecting Ecosystem
Services: Science, Economics, and Law, 20 STAN. ENVTL. L.J. 309 (2001); Spyke, supra note
88; A. Dan Tarlock, Environmental Law: Ethics or Science?, 7 DUKE ENVTL. L. & POL'Y F.
193 (1996); Robert R.M. Verchick, Steinbeck's Holism: Science, Literature, and Environ-
mental Law, 22 STAN. ENVTL. L.J. 3 (2003).

169. See, e.g., Fred P. Bosselman, What Lawmakers Can Learn From Large-Scale Ecol-
ogy, 17 J. LAND USE & ENVTL. L. 207 (2002); Fred P. Bosselman & A. Dan Tarlock, The
Influence of Ecological Science on American Law: An Introduction, 69 CHI.-KENT L. REV.
847 (1994); Holly Doremus, Nature, Knowledge, and Profit: The Yellowstone Bioprospecting
Controversy and the Core Purposes of America’s National Parks, 26 ECOLOGY L.Q. 401
(1999); Holly Doremus, Listing Decisions Under the Endangered Species Act: Why Better
Science Isn’t Always Better Policy, 75 WasH. U. L.Q. 1029 (1997); Holly Doremus, Patching
the Ark: Improving Legal Protection of Biological Diversity, 18 EcoLoGy L.Q. 265 (1991);
Mark Sagoff, Ethics, Ecology, and the Environment: Integrating Science and Law, 56 TENN.
L. Rev. 77 (1988).

170.  See supra note 15.

171. See, eg, TERRY L. ANDERSON & DONALD R. LeAL, FREE MARKET
ENVIRONMENTALISM (rev. ed. 2001); Jonathan H. Adler, Free and Green: A New Approach to
Environmental Protection, 24 HARv. J. L. & PuB. POL’Y 653 (2001); Dean Lueck, Property
Rights and the Economic Logic of Wildlife Institutions, 35 NAT. RESOURCES J. 625 (1995);
Barton H. Thompson, Jr., What Good Is Economics?, 37 U.C. Davis L. REv. 175 (2003);
Barton H. Thompson, Jr., Markets for Nature, 25 WM. & MARY ENVTL. L. & POL’Y REv. 261
(2000); Barton H. Thompson, Jr., The Endangered Species Act: A Case Study in Takings and
Incentives, 49 STAN. L. Rev. 305 (1997).

172.  See, e.g., Bradley C. Bobertz, Legitimizing Pollution Through Pollution Control
Laws: Reflections on Scapegoating Theory, 73 TEX. L. REv. 711 (1995); Lisa Heinzerling,
Environmental Law and the Present Future, 87 GEO. L.J. 2025 (1999); Peter H. Huang, Inter-
national Environmental Law and Emotional Rational Choice, 31 J. LEGAL STUD. 237 (2002);
Jeffrey J. Rachlinksi, The Psychology of Global Climate Change, 2000 U. ILL. L. REv. 299
(2000); Jeffrey J. Rachlinksi, Perceptions of Fairness in Environmental Regulation, in
STRATEGIES FOR ENVIRONMENTAL ENFORCEMENT 339 (Barton H. Thompson, Jr. ed., 1995).
173.  Coglianese, supra note 29.

174. RECONSTRUCTING NATURE: PERSPECTIVES FROM THE SOCIAL SCIENCES AND
HUMANTITIES (Paul H. Gobster & R. Bruce Hull eds., 2000).

175. RECONSTRUCTING CONSERVATION: FINDING COMMON GROUND (Ben A. Minteer &
Robert E. Manning eds., 2003).
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link multiple disciplines and methods of analysis. Bradley Karkkainen’s
legal scholarship on collaborative ecosystem governance'’® and Elinor Os-
trom’s non-legal scholarship on common pool resources'” also have signifi-
cant multidisciplinary elements. While legal scholars likely do not have the
education in methods and theories to engage in high-quality analysis from
more than one or two disciplinary approaches, legal scholars are better
equipped than one might think to grasp multidimensional aspects of envi-
ronmental problems. Many legal scholars had some sort of formal education
in other disciplines prior to attending law school, and contemporary legal
education is now rich with “sampling” of insights from other disciplines like
philosophy, economics, psychology, and sociology. Furthermore, thinking
like a lawyer requires the mental capacity to consider a wide and complex
range of facts, factors, and perspectives on any given problem or issue. All
of this means that legal scholars are well-prepared to take leadership in con-
structing teams of scholars from different disciplines that will work together
—not just in a series of different insights but in a set of coordinated and col-
laborative insights — to map the interconnections of multiple forces, factors,
institutions and processes involved in environmental conservation efforts.
At the moment, it would seem that qualitative empirical methods — case
studies, ethnographies, and histories'” — offer the best starting point for this
research, although I suspect that in only a few decades or less, we will have
testable models.

Finally, legal educators have the task of integrating multidisciplinary
perspectives into the study of environmental law. The imperative is not to
engage in ad hoc sampling of insights from other disciplines or engage in an
occasional observation about a non-legal dimension to an environmental
problem. Instead, we must engage our students in more systematic consid-
erations of non-legal dimensions of environmental issues. One such way is
to offer multi-disciplinary classes and multi-disciplinary joint degree pro-
grams. Stanford Law School’s Environmental and Natural Resources Law
and Policy Program has pioneered with such classes and a new interdiscipli-

176.  Karkkainen, supra note 106; Karkkainen, supra note 33.

177. ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR
COLLECTIVE ACTION (1990); ELINOR OSTROM ET AL., RULES, GAMES, AND COMMON-POOL
RESOURCES (1994); Elinor Ostrom, Reformulating the Commons, in PROTECTING THE
COMMONS: A FRAMEWORK FOR RESOURCE MANAGEMENT IN THE AMERICAS 17-41 (Joanna
Burger et al. eds., 2001).

178.  See, e.g., ELLICKSON, supra note 26, at 6-8; CLIFFORD GEERTZ, THE INTERPRETATION
OF CULTURES (1973); CLIFFORD GEERTZ, LocAL KNOWLEDGE: FURTHER EssAys IN
INTERPRETIVE ANTHROPOLOGY (3d ed. 2000) (1983); ETHNOGRAPHIES OF CONSERVATION,
supra note 98; ROBERT K. YIN, CASE STUDY RESEARCH: DESIGN AND METHODS (2d ed. 1994);
MICHAEL QUINN PATTON, QUALITATIVE EVALUATION AND RESEARCH METHODS (3d ed. 2000);
Lea S. Vandervelde, Local Knowledge, Legal Knowledge, and Zoning Law, 75 IowA L. REv.
1057 (1990). For interesting and useful applications of case study and ethnographic methods
to environmental ethics in practice, see PATTI H. CLAYTON, CONNECTION ON THE ICE:
ENVIRONMENTAL ETHICS IN THEORY AND PRACTICE (1998) (case study of the rescue of ice-
entrapped gray whales off the Alaska coast in 1988).
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nary joint degree program in law and environmental studies.'” If lawyers
are skilled in understanding and relating to the multidimensional aspects of
environmental problems, we will likely see more effective use of environ-
mental law and more effective pursuits of an environmental ethic in practice.
As the Mono Lake case study demonstrates, environmental law matters but
only as a component of a broader whole.

179.  Stanford's New Interdisciplinary Environmental Major, THE NATURAL RESOURCE
(Stanford Law School Environmental and Natural Resources Law & Policy Program Newslet-
ter), Fall 2003, at 7 (on file with the Wyoming Law Review).
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