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COLORADO RIVER WATER IN

SOUTHERN CALIFORNIA: EVOLUTION

OF THE ALLOCATION FRAMEWORK,
1922-2015'

JASON A. ROBISON

There was no paucity of vision in secretary of
the interior Ray Lyman Wilbur's statement on July 7, 1930,
announcing the commencement of construction on Boulder
(now Hoover) Dam. Erection of the colossus would, in the
words of the secretary, signify nothing less than "our national
conquest over the Great American Desert."2 By means of the
dam, the nation would "build a great natural resource . .. make
new geography, and start a new era in the southwestern part
of the United States."3 The secretary's message was bold and
prophetic, as emphatic in its description of the pivotal role

1I am very grateful to Western Legal History for sponsoring the Western Histo-
ry Association conference panel from which this article extends. Many thanks
also to my colleagues on that panel: Donald Pisani, Peter Reich, and Tanis
Thorne. Funding for this article was generously provided from the George
Hopper and Carl M. Williams Faculty Research Funds. Any errors or omissions
are solely my own. This article is dedicated to Rachel St. John, the western
historian who initially fostered my interests as a legal scholar in the Colorado
River Basin, the Law of the River, and the opus of Norris Hundley, Jr.

Ray Lyman Wilbur and Northcutt Ely, The Hoover Dam Power and Water
Contracts and Related Data with Introductory Notes (Washington, DC, 1933),
439. For an excellent account of Hoover Dam's construction, see Michael
Hiltzik, Colossus: Hoover Dam and the Making of the American Century
(New York, 2010).

Wilbur and Ely, The Hoover Dam Power and Water Contracts, 439.

Jason A. Robison is an assistant professor in the University of
Wyoming College of Law. He holds a Doctor of Juridical Sci-
ence and an LL.M. from Harvard Law School, a J.D. from the
University of Oregon School of Law, and a B.S. in environmen-
tal studies from the University of Utah.
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to be played by the dam in regional development as it was in
its account of the vital economic function to be performed by
the dam within Southern California. Imperial Valley would
"no longer be menaced by floods" proclaimed the secretary,
facilitating "new hope and new financial credit to one of the
largest irrigation districts in the West."4 So, too, would the
dam grow the coastal plain. "By increasing the water supply of
Los Angeles and the surrounding cities, homes and industries
[would be] made possible for many millions of people."I

Signed into law on December 21, 1928, roughly a year-and-a-
half prior to Secretary Wilbur's statement, the Boulder Canyon
Project Act had authorized Hoover Dam's construction and
thereby had given rise to the vision articulated by the secretary
of a "conquered" Colorado River making "new geography" and
dawning a "new era" in the seven western states with por-
tions of territory located in the Colorado River Basin ("Basin
States").6 The Project Act originated at a clutch moment in the
early stages of an evolutionary process that over the next cen-
tury would generate a labyrinthine legal framework to allocate
and manage the basin's water. This framework is colloquially
called the "Law of the River." In addition to the Project Act,
it embodies an international treaty, two interstate compacts, a
Supreme Court decree issued in the historic case of Arizona v.
California, and dozens of statutes and regulations.7 These nest-
ed international, interstate, and intrastate components make
the Law of the River one of the most complex legal regimes of
its kind in the world.

California's use of Colorado River water-or, more precisely,
the evolution of the complex legal framework governing this
water use-can be viewed as progressing in six periods that
track seminal basin-wide, interstate, and intrastate milestones.
Rich themes appear across these periods for citizens, histori-
ans, legal scholars, policymakers, and practitioners alike to
consider with regard to the iterative and provisional way in
which water laws evolve and the diverse forms water laws as-
sume. The conclusion examines these themes. As will become

Ibid.

'Ibid.

"Charles Wilkinson has coined the apropos term Big Buildup to refer to the
transformative development facilitated by the Colorado River in the U.S.
Southwest throughout the mid-twentieth century. Charles F. Wilkinson, Fire
on the Plateau: Conflict and Endurance in the American Southwest (Washing-
ton, DC, 1999), xii.

Tor a useful overview of the Law of the River, see Lawrence J. MacDonnell,
"Colorado River Basin," in Waters and Water Rights, ed, Robert E. Beck (Day-
ton, OH, 2009): 5-54.
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evident, California has emerged through the evolutionary
process surveyed below with a relatively secure entitlement to
Colorado River water in modern times-a claim that cannot
be made to a comparable extent by other Basin States. Nearly
40 million people basin-wide rely on the flows associated with
this entitlement,8 and roughly half of this population resides
within Southern California.9 Given this scale of reliance, it is
unsurprising that an unprecedented imbalance between water
supplies and demands now faces the Colorado River Basin.10 A
clear understanding of the evolution and nature of California's
legal rights to Colorado River water is, in this author's view,
essential for addressing future interstate and intrastate tensions
surrounding the coveted flows.

A NASCENT BASIN-WIDE FRAMEWORK

At the base of the allocation framework for Colorado River
water in Southern California is an interstate compact that
underlies the entire Law of the River: the Colorado River
Compact."I Signed by members of the Colorado River Com-
mission on November 24, 1922, the compact was the first
interstate compact formed in U.S. history for purposes of water
allocation. It has been aptly described as the "constitution" of
the Law of the River,'2 and the varied events that have shaped
California's legal rights to use water from the Colorado River
during the past century uniformly have transpired with the
compact as a backdrop.

'U.S. Department of the Interior, Bureau of Reclamation, Colorado River Basin
Water Supply and Demand Study, Study Report (2012), SR-2, http://www.usbr.
gov/lc/region/programs/crbstudy.htmL.
9U.S. Department of the Interior, Bureau of Reclamation, Colorado River Basin
Stakeholders Moving Forward to Address Challenges Identified in the Colorado
River Basin Water Supply and Demand Study, Phase 1 Report (2015), 3-3, http://
www.usbr.gov/lc/region/programs/crbstudy/MovingForward/Phasel Report/
Chpt3.pdf.

"'The Bureau of Reclamation summarized this imbalance as follows in its
lengthy basin study released in December 2012: "Although a range of future
imbalances is plausible, when comparing the median of water supply projec-
tions to the median of the water demand projections, the long-term imbalance
in future supply and demand is projected to be about 3.2 maf [million acre-feet)
by 2060." Colorado River Basin Water Supply and Demand Study (2012), SR-36.

"The seminal account of the Colorado River Compact's formation remains
Norris Hundley, Jr., Water and the West: The Colorado River Compact and the
Politics of Water in the American West 2d ed. (Oakland, CA, 2009).
"Robert Adler, "Revisiting the Colorado River Compact: Time for a Change?"
Journal of Land, Resources, and Environmental Law 28 (2008): 21.
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The compact's genesis can be traced to a resolution passed
by a regional booster organization, the League of the South-
west, at a meeting held in Denver on August 25-27, 1920.13 A
proposal introduced at this meeting by Colorado water lawyer
Delph Carpenter-later hailed as the "Father of Interstate River
Compacts"-called for using the "treaty-making power of the
states" to address the competing legal rights of the Basin States
and the United States to water in the Colorado River and its
tributaries.14 Expressing the league's conviction that these legal
rights should be "settled and determined by compact or agree-
ment between said States and the United States," the resolu-
tion requested the appointment of commissioners by the Basin
States' legislatures in order to negotiate a compact or agree-
ment that would subsequently be ratified by those legislatures
and eventually the U.S. Congress.

Myriad events had taken place in the Basin States-partic-
ularly, in Southern California-during the first two decades of
the twentieth century leading up to the League of the South-
west's resolution. The essential dynamic stemming from these
events involved allocational tensions between states (and water
users therein) located in the upper versus lower parts of the
Colorado River Basin.

Water users in the Lower Basin gradually had mobilized to
solicit the federal government's assistance with funding and
construction of infrastructure that would ultimately emerge
in the form of Hoover Dam and the All-American Canal. Ir-
rigators in California's Imperial Valley had begun exhausting
the Colorado River's summer flows around the turn of the
century,'6 and they also had endured devastating floods from
1905 to 1907 that formed the Salton Sea.'7 Their interests even-
tually aligned with those of Arthur Powell Davis-director of

"Ray Lyman Wilbur and Northcutt Ely, The Hoover Dam Documents (Wash-
ington, DC, 1948), 18.

"Ibid. Delph Carpenter is said "to have suggested the use of the treaty-making
power by the states as a method for settlement of interstate water rights" as
early as 1912. Ibid., 17. For excellent scholarship on Delph Carpenter, see Daniel
Tyler, Silver Fox of the Rockies: Delphus E. Carpenter and Western Water Com-
pacts (Norman, OK, 2003); Daniel Tyler, "Delph E. Carpenter and the Principle
of Equitable Apportionment," Western Legal History 9:1 (1996): 39-53.

'-Wilbur and Ely, The Hoover Dam Documents, 18.

"6Norris Hundley, Jr., "The West Against Itself: The Colorado River-An Insti-
tutional History," in New Courses for the Colorado River: Major Issues for the
Next Century, ed. Gary D. Weatherford and F. Lee Brown (Albuquerque, NM,
1986), 12.

"William DeBuys and Joan Myers, Salt Dreams: Land & Water in Low-Down
California (Albuquerque, NM, 1999), 63-70.
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the U.S. Reclamation Service from 1914 to 1923-to generate
a vociferous call for Lower Basin water infrastructure-specif-
ically, a large-scale dam and reservoir for flood protection and
storage, and a canal system located wholly within the United
States that would run from the Colorado River's mainstem to
the Imperial Valley.II Also notable at this time was Los Angeles'
budding interest, initially expressed in 1920, in utilizing hydro-
power produced by the dam."

Upstream in the basin's headwaters, the prospect of large-
scale Lower Basin water infrastructure was viewed with
apprehension, as it presented the possibility that water use
facilitated by this infrastructure would preclude the Upper
Basin states from utilizing the same resources. The western
water law doctrine of prior appropriation was the culprit in this
regard.20 Apportioning water resources among parties according
to temporal priority ("first in time, first in right"), interstate
application of the prior appropriation doctrine portended to
enable water users in the Lower Basin states to secure senior
rights to Colorado River water that would foreclose the exer-
cise of junior rights by parties in the slower-developing Upper
Basin states. Hence Delph Carpenter's proposal. If the Basin
States could agree on a compact that would render prior appro-
priation inoperative on an interstate scale, such an agreement
would quell Upper Basin concerns about the coveted Lower Ba-
sin infrastructure. As summed up by Norris Hundley, Jr., "The
Lower Basin wanted a dam, the Upper Basin wanted protection,
and each concluded they could probably best reconcile their
interests in a compact."2'

"Hundley, "The West Against Itself," 12-13.

19Ibid., 13-14.
20Excellent accounts of the prior appropriation doctrine's history can be found
in Robert Dunbar, Forging New Rights in Western Waters (Lincoln, NE, 1983),
59-85; Donald J. Pisani, "Enterprise and Equity: A Critique of Western Water
Law in the Nineteenth Century," Western Historical Quarterly 18:1 (1987):
15-37; Donald J. Pisani, To Reclaim a Divided West: Water, Law, and Public
Policy, 1848-1902 (Albuquerque, NM, 1992), 11-38; and Charles W. Wilkinson,
Crossing the Next Meridian: Land, Water, and the Future of the West (Wash-
ington, DC, 1992), 231-35.

"Hundley, Water and the West, 108. The state of California described this dy-
namic similarly thirty years later in its pleadings in Arizona v, California: "The
Upper States. .. objected that if such storage works were built, the additional
rights which would be acquired through priority of appropriation by water us-
ers in the lower States would preclude the future expansion of uses by projects
in the Upper Basin." In light of this prospect, "[tihe Upper States insisted that
[their rights for . , . future development be protected before the project was
authorized; and out of this demand came the Colorado River Compact." Califor-
nia's Original Answer in Arizona v. California, 16-17 (May 19, 1953).
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the Upper Division states' flow obligations under Article III c)
and (d) of the Colorado River Compact.

Complementing the coordinated operating scheme, the
Interim Guidelines also outlined a regime for Lake Mead's op-
eration in normal, surplus, and shortage conditions as defined
by the Arizona v. California decree."' Broadly speaking, Lake
Mead's water level would dictate what type of conditions the
secretary of the interior would declare each year. In the event
of a shortage, the guidelines would allow for annual releases
as low as 7.0 maf from Lake Mead, with 2.32 maf and 280,000
acre-feet available for consumptive use in Arizona and Nevada,
respectively. California's 4.4 maf normal entitlement would
remain untouched in this situation; a shortage declaration
would not cut into it at all. On the other end of the spectrum,
the guidelines' rules for allocating surplus water among the
Lower Division states supplanted those that had been adopted
in the interim surplus guidelines in 2001. Among other things,
these revised rules earmarked surplus water for the MWD dur-
ing a "domestic surplus" and adhered to the Seven-Party Agree-
ment's intrastate priority system for surplus water deliveries
during a "quantified surplus."

An additional aspect of the Interim Guidelines worth noting
in relation to California's contractors (and those elsewhere in
the Lower Basin) is a water banking program for "intention-
ally created surplus" (ICS).165 This program was founded on the
basic premise that these contractors could engage in activities
like land fallowing, canal lining, desalination, etc., that would
enable them to rely on the water generated by these activities
in lieu of some of the mainstream water that they otherwise
would use under their contracts. In turn, the contractors could
store this unused water in Lake Mead for later use, subject to
certain limits. Among these limits were caps on the annual
and cumulative amounts of ICS created by contractors in each
Lower Division state, as well as a cap on the amount of ICS
that could be delivered annually. On the same day the Interim
Guidelines were adopted, California contractors-including the
MWD, the Imperial Irrigation District, and the Coachella Val-
ley Water District-signed an intrastate agreement that defined
their individual caps in each of these respects. " This agree-
ment notably disclaimed any effect on the QSA.

'"ibid., 34-37.
6
61bid., 38-43.

"California Agreement for the Creation and Delivery of Extraordinary Con-
servation Intentionally Created Surplus (December 13, 2007), http://wwwusbr.
gov/lc/region/programs/strategies/agreements/CAICS.pdf.
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In sum, the secretary of the interior has relied on the Interim
Guidelines since 2007 to operate Lake Powell and Lake Mead,
and the drought in the Colorado River Basin has yet to abate.
Although the ICS program is noteworthy for the flexibility it
affords California's contractors under the intrastate scheme,
arguably even more salient parts of the guidelines are the reser-
voir operating regimes. The final environmental impact state-
ment prepared for the guidelines identified a 41-percent chance
of an "involuntary shortage" along the Lower Colorado River
while these regimes were in effect (until December 31, 2025).167
Such a shortage has yet to be declared, but it should be noted
that for the first time since its filling in the 1960s the Bureau of
Reclamation released from Lake Powell only 7.48 maf this past
year.'6̂ Moreover, in April 2015, the bureau reportedly projected
the chances of shortage declarations along the Lower Colorado
River as 33 percent and 75 percent during 2016 and 2017, re-
spectively.'69 If this shortage scenario plays out-in 2016, 2017,
or otherwise-Arizona and Nevada contractors again will bear
the brunt. As mentioned, although California did not prevail in
Arizona v. California, the Interim Guidelines fully insulate its
4.4 maf normal entitlement from shortage declarations.

CONCLUSION

If we treat as bookends the Colorado River Compact's forma-
tion in 1922 and the ongoing QSA-related developments and
implementation of the Interim Guidelines, the evolution of the
allocation framework governing Southern California's use of
Colorado River water encompasses nearly one hundred years of
western legal history. Apparent across this period is an itera-
tive and provisional pattern and a resulting diversity of nested
allocational institutions that make this evolutionary process

"6U.S. Department of the Interior, Bureau of Reclamation, Final Environmental
Impact Statement, Colorado River Interim Guidelines for Lower Basin Short-
ages and Coordinated Operations for Lake Powell and Lake Mead (2007), ES-25,
http://www.usbr.gov/lc/region/programs/strategies/FEIS/.

''Bureau of Reclamation, Upper Colorado Region, "Bureau of Reclamation
Forecasts Lower Water Release from Lake Powell to Lake Mead for 2014," press
release, August 16, 2013, http://www.usbr.gov/newsroom/newsrelease/detail.
cfm?RecordlD=44245; U.S. Department of the Interior, Bureau of Reclamation,
Annual Operating Plan for Colorado River Reservoirs 2015 (2014), 17, http://
www.usbr.gov/uc/water/rsvrs/ops/aop/AOPl5.pdf.

'^Tony Davis, "Risk of CAP Shortages Next Year Reach 33%," Arizona Daily
Star, April 29, 2015, http://tueson.com/news/science/environment/risks-of-cap-
shortages-next-year-hit/article_7feb966b-6aI7-5bc7-b2cl-057b9b70c00a.html.
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resemblant in principle (though perhaps not in scale) to that of
almost any legal regime ever devised for governance of water
resources. Such regimes might be conceived of as sandcastles,
and the myriad forces within society that perpetually shape
their rule-laden structures might be analogized to the tide.

Tangible examples of the iterative and provisional nature
of this evolution abound. Consider initially the relationship
between the compact and the Interim Guidelines in this regard.
Prescribing the Upper Division states' flow obligations to the
Lower Division states and to Mexico, Article 111(c) and (d) of
the compact have eluded Supreme Court interpretation since
their genesis. Notwithstanding their less-than-clear meaning
in certain key respects for almost a century (and derivative ten-
sions among the Basin States), however, these flow obligations
have been implemented on the ground since 2007 through the
Interim Guidelines' coordinated operating scheme for Lake
Powell and Lake Mead. A similar pattern can be discerned in
the Boulder Canyon Project Act's history. It is respectfully
questionable whether Congress indeed intended to establish
an apportionment scheme for the Lower Colorado River when
enacting the Project Act in 1928. Thirty-five years after this
milestone, however-i.e., after thirty-five years of living with
uncertainty regarding the Project Act's precise meaning and
relationship with the compact-the Supreme Court pragmati-
cally laid these issues to rest in Arizona v. California.

Another salient example in this vein concerns the Seven-
Party Agreement. Its intrastate priority system for California's
use of Colorado River water would have benefited from clar-
ity upon its inception in 1931, particularly with regard to the
scope of the Imperial Irrigation District's and the Coachella
Valley Water District's entitlements under priority 3(a). Yet it
took a sustained interstate and intrastate effort to formulate
the QSA for this purpose in 2003, and even now, a dozen years
later, the QSA's fate is unfolding with that of the Salton Sea.

By way of synthesis, a common trend is evident from the
"lives" of each of these allocation institutions bearing on
Southern California's use of the Colorado River. They have
originated without an entirely clear (or at least fully shared)
understanding of their meaning and intended operation. They
nonetheless have governed water allocation and management
and related infrastructural and capital investment decisions
in and around the Colorado River Basin until various tipping
points have been reached requiring their clarification or modifi-
cation. They then have been subject to triage-like work gener-
ally involving large-scale concerted efforts by diverse federal
and state entities (executive, judicial, and/or legislative) at
both the interstate and intrastate levels. In a nutshell, when
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considered across the long arc of time, the persistence of these
institutions within the history of western water law has had
everything to do with the iterative and provisional manner in
which they have been finessed.

A corollary to the preceding point is also notable concerning
the diversity and interconnectedness of the allocation institu-
tions that govern Southern California's Colorado River water
use. A detailed recitation of the features of these institutions
would not be prudent this late in the game, but it is enough
to say generally that they demonstrate incredible variation
in their makeup. This variation is apparent in their alloca-
tion schemes-e.g., the compact's scheme for the Colorado
River system as a whole versus the Arizona v. California
decree's scheme for the Lower Colorado River. This variation
also is evident from the administrative arrangements for the
allocation schemes-e.g., the absence of a formal basin-wide
commission for the compact's scheme contrasted with the
secretary of the interior's watermaster role for the scheme set
forth in the Arizona v. California decree. Despite their diversity
in these respects and others, however, these institutions obvi-
ously are inescapably joined. It is the entire integrated framework
constituted by the compact, the Arizona v California decree, the
Seven-Party Agreement, the QSA, and related measures that
collectively governs Southern California's use of the Colorado
River. Simply put, the evolution chronicled above has generat-
ed in contemporary times a nested collection of diverse alloca-
tion institutions with rich insights for water laws elsewhere in
the United States and across the globe.

Ultimately, given the particular contours of the alloca-
tion institutions that have originated through this iterative
and provisional evolution, California's legal entitlement to
Colorado River water has emerged comparatively secure from
an interstate perspective as of 2015. Ever since the compact's
formation in 1922, California has enjoyed its status as a ben-
eficiary of the Upper Division states' decadal obligation under
Article II(d) to avoid depleting Lee's Ferry flows below 75.0
maf. Moving forward four decades, despite the outcome in Ari-
zona v. California, California nonetheless was able to ensure
primacy for its 4.4 maf normal entitlement to Colorado River
water (i.e., over Arizona's CAP entitlement) through the Colo-
rado River Basin Project Act in 1968. Finally, coming about
in 2007 in response to ongoing drought in the basin, there is
again the Interim Guidelines' operating regime for Lake Mead.
In the event of future shortages along the Lower Colorado
River, this regime calls for cutting into Arizona's and Nevada's
entitlements-the former's by as much as almost 500,000 acre-
feet-while leaving California's 4.4 maf normal entitlement
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wholly untouched. One may inquire about the equity of these
allocational arrangements-particularly, in light of the textual
importance ascribed to "equity" within the Law of the River's
constitution (compact).170 At this stage of the institutional evo-
lution, however, the relative security of Southern California's
entitlement seems clear.

A return to the statement quoted at the outset of this article
from Secretary of the Interior Wilbur on July 7, 1930, upon
commencement of Hoover Dam's construction, is appropriate
to close. It is apparent that the historical process canvassed in
the preceding pages largely has realized the vision then articu-
lated by the secretary for California and the U.S. Southwest."'
People hold diverse normative views on this subject in modern
times, but Hoover Dam and the vast infrastructure governed by
the Law of the River indeed have made "new geography" and
ushered in a "new era in the southwestern part of the United
States.""1 2 Even more germane to the focus of this piece, the
Imperial Irrigation District has benefitted from the "new hope"
and "new financial credit" alluded to by the secretary, and the
large-scale importation of Colorado River water to Southern
California's urban coast has made possible "homes and indus-
tries ... for many millions of people." 3 Future Lee's Ferry
flows, as supplied by the Upper Division states under Article
111(c) and (d) of the compact, will be a key variable to watch in
successive visions implicating California's use of the Colorado
River. The Interim Guidelines now implement these flow
obligations-as well as govern shortage sharing in the Lower
Basin-but their 2026 sunset is little more than a decade away.
Also warranting close attention, of course, will be the QSA's
intrastate juggling act. Will it be possible to reconcile the com-
peting visions associated with undertaking the largest water
transfer in U.S. history while simultaneously restoring Cali-
fornia's largest lake and one of the world's largest inland seas?
Time will tell, and that is the takeaway. What appears most
clear from the historical record is that Southern California's
ongoing use of Colorado River water will remain deeply inter-
twined with ever-shifting economic, environmental, political,
and social conditions in the state and across the basin, and
that these dynamic changes will ensure that today's allocation
framework inevitably will evolve into tomorrow's.

coJason A. Robison and Douglas S. Kenney, "Equity and the Colorado River
Compact," Environmental Law 42 (2012): 1157-1209.

"'Wilbur and Ely, The Hoover Dam Power and Water Contracts, 439.

" 2 bid.

" Ibid.
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